[Attorney’s Letterhead]

September 26, 2007

BY OVERNIGHT MAIL AND
FACSIMILE (XXX) XXX-XXXX
[EMPLOYER] [LTD] Quality Review Unit
P.O. Box xxxxx

[CITY, STATE] XXXXX-XXXX

Re: [EMPLOYER] Long Term Disability Plan for Managenh Employees
Claimant: [CLAIMANT]
Claim No.:  XXXXXXXXXX

Dear Sirs:

This firm represents the claimant, [CLAIMANT], in héppeal of the termination of his
Long Term Disability (LTD) benefits by the [EMPLOYER]ohg Term Disability Plan for
Management Employees ([EMPLOYER] or the Plan). TrenR$ administered by [TPA] who
took over responsibility for this claim on December 18, 2J@.AIMANT] was notified of the
termination of his LTD benefits effective May 1, 2007 iMay 11, 2007 letter to him. This
correspondence, along with the enclosed attachmentstjtotes [CLAIMANT]’s administrative
appeal of the termination of his LTD benefits.

CLAIM HISTORY

[CLAIMANT] began to feel ill in early 2001. He began lieg a number of symptoms.
However, fatigue and cognitive problems were the primanyeis he was concerned about. He
sought treatment with his primary care physician, [INITIRCP], who had [CLAIMANT]
undergo numerous tests and therapies in order to detetmirmadse of his problems and try to
alleviate them. After [INITIAL PCP] exhausted all anves of treatment, [CLAIMANT] was
referred to specialists including pulmonary, endocrinologyrology, rheumatology, cardiology
and other areas of medical expertise. Despite fathis medical treatment, [CLAIMANT]'’s
condition did not improve and in fact deteriorated.

In May 2003, [CLAIMANT] was forced to stop working in his nag@ment position
with [EMPLOYER] due to his severe and ongoing symptoms. sidenitted a claim for short
term disability and began receiving benefits. In July 20@3;ame under the care of [PCP-CFS
EXPERT] who diagnosed him as suffering from Chronic Fati§yndrome. [CLAIMANT] was
referred by [PCP-CFS EXPERT] for neuropsychologicalllat@n in 2003 because of his
substantial cognitive complaints.

[EMPLOYER] had [CLAIMANT] undergo neuropsychological évations by two
independent medical examiners in 2004 and 2005. Surveillanceals@sconducted upon
[CLAIMANT]'s activities in 2005. Armed with this informatigrthe Claims Administrator at the
time, [INITIAL TPA], conducted periodic reviews of [CLMANT]'s claim and continued to
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find him “disabled” under the [EMPLOYER] Long Term DisatlyilPlan and continued to pay
him benefits.

In December 2006, a new Claims Administrator, [TPA]ktoger administration of this
disability plan. Shortly afterward, [TPA] hired a priganvestigator to conduct surveillance of
[CLAIMANT]'s activities. [TPA] also had a “PhysiciaAdvisor” review the claim file. This
doctor provided his opinion that nothing in the ‘current’ matlirecords objectively
demonstrated an inability to return to work. [TPA] alsaaoded that the activities performed
by [CLAIMANT] and shown on the surveillance video were insistent with his ‘alleged
symptoms’. Based upon these opinions, an internal voehtimsessment was conducted and it
was determined that [CLAIMANT] could perform the dutiefstioree positions. As a result,
[TPA] terminated [CLAIMANT]’s long term disability berfis.

The claim file indicates that the “Physician Advisbdd [CLAIMANT]'’s file for only a
few hours to conduct his review of this medically complint. The claim file also indicated
that the “Physician Advisor” only possessed medical ngscdrom [CLAIMANT]'S treating
physician for a 10 month period, despite medical recordadndeen provided to [EMPLOYER]
for a period of at least 4 years. This 10 month fileeggicwas almost exclusively routine office
visit notes, without the benefit of extensive prioritegincluded. Also, the “Physician Advisor”
did not have the 4 neuropsychological evaluations th&tA[IANT] had undergone and
submitted to the Plan previously. Likewise, the suraede videos were not available for the
“Physician Advisor” to review and he could only rely upoe ifivestigation summaries to arrive
at his expert opinion. Subsequently it was discoveredtheat’Physician Advisor” did not
review many of these highly relevant materials becewsgwere not in the claim file forwarded
to him to review. It has also been discovered thasé¢hmaterials were not forwarded to the
“Physician Advisor” in seeking his expert medical opinioecduse the new Claims
Administrator, [TPA], did not possess these materiatsleast not in any readable format.
Apparently with the transition from [INITIAL TPA] tgTPA] as the claims administrator, the
original file documents were put through an Optical Charagecognition (OCR) process which
had extremely poor accuracy and yielded only snippets afmaftton, with the remainder in a
‘TO CONVERT’ status. (Exhibit 26) Approximately 2 to 3 ntbsafter [TPA] informed
[CLAIMANT] “that after a careful and thorough reviewt was determined he did not qualify
for payment of long term disability benefits, [TPAjsti sought to obtain the claim file in legible
format from it predecessor, [INITIAL TPA], which comaid several years of medical records
that the “Physician Advisor” was not privy to in arngiat his expert medical opinion.

Due to his ongoing “disability” and the improper handlinghaf claim, [CLAIMANT]
submits this administrative appeal to reinstate his witolygterminated long term disability
benefits.

[EMPLOYER] TERMINATION OF BENEFITS LETTER

In [EMPLOYER]'s May 11, 2007 letter, [CLAIMANT] was ndied that his LTD
benefits were being terminated on the basis that hengeidanet the definite of “disability” as



[EMPLOYER] [DISABILITY] Quality Review Unit
September, 2007

Page 3 of 63

defined by the [EMPLOYER] Long Term Disability Plan for Maement Employees. More
specifically, [EMPLOYER] indicated

Please be advised that after a careful and thorougkwedfi your request
for payment of long term disability (LTD) benefits, ahbeen determined
you do not qualify for payment under the [EMPLOYER] Long Term
Disability Plan for Management Employees. As a te&dlD benefits are
denied effective May 1, 2007.

Our determination to deny benefits is based on a reviewnedical
documentation provided by [PCP-CFS EXPERT] on April 30, 2007 for
the period from June 6, 2006 through April 29, 2007. We also denesi

the opinion of an IDSC Physician Advisor, as well as-nwedical
documentation of your activities.

Clinical information does not document a severity otiry condition(s)
that supports your inability to perform any occupation as ay ¥ 2007.

(See May 11, 2007 [EMPLOYER] letter to Claimant, panil 3).

[EMPLOYER] sought to provide justification for its deois to terminate [CLAIMANT]'’s
LTD benefits. Among the points raised by [EMPLOYER] its termination letter are the

following:

[PCP-CFS EXPERT]’s records showed you had periodioviolip visits for the
listed diagnoses of fatigue, dysautonomia, and sevegaita@ deficits. It is
noted that you utilize a bi-pap machine due to obstructivepsi@nea, and you
are prescribed Lunesta for insomnia with good results.

In a letter dated December 22, 2006, [PCP-CFS EXPERT] intbryoe that

updated ANSAR tested revealed that your autonomic nervatsnsyvas healthy
and no additional intervention was warranted. In geddb file dated April 29,

2007, [PCP-CFS EXPERT] stated that he considered you tatadlypermanently
disabled, with major disabilities relating to profound dad, cognitive

dysfunction, and chronic fibromyalgia pa(id., pp.1-2).

At the time of your last visit on April 10, 2007, you indiedtyou had been
experiencing moderate symptoms of headaches, shortnesseath,brapid
heartbeat; and severe symptoms of vision problems inclu@jhg sensitivity,
motion sickness, vertigo or poor balance, confusionddiffy thinking, difficulty
with concentration and/or reading, disorientation amdiowus other cognitive
deficits. There was no apparent limitation due to tlsesere alleged symptoms,
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however, when you were observed on April 1, 2007, leaving youseh mid-
morning and driving from [HOME] 55 miles to Camden Yards istadin
Baltimore, MD, parking your vehicle and attending a Balten®@rioles game.

(d., p. 2).

» [PCP-CFS EXPERT]'s records from September 2006 through 2@0i7 indicate
that during this period you reported similar physical and tadelmitations
resulting in severe functional impairments. Conversayreview of your
activities during this time frame showed that you werdvelgt engaged in
performing the duties of Director of Referees for the Dri®i CLUB], and took
on additional volunteering responsibilities as the LeaQuector for the U-11
boy's house league. You have demonstrated the sustaingg abiperform
multiple administrative, organizational, and leadership dutever several
months, with no objective medical evidence of deterimnabf your physical and
mental abilities in spite of the same subjective repoftfatigue, disorientation,
confusion, memory and concentration problems.

Referees at the youth club level, indicated a broad sobpesponsibilities
including, but not limited to,

- Responsibility for administration and scheduling

- Establishes procedures for reporting and certifying gavoeked

- Coordinates with League of Directors to identify lomatand time of
schedules games

- Enforcing policies of the youth club program, resolvidigcanflicts
within the program

- Organizing and managing referee staff

- Evaluates referee performance after each game; enapp@epriate
compensation

- Ensures that all referee reports have an adequatelretany incident,
including names of referees and coaches, date and tingaroé,
league, names and numbers of the player(s) involved, andctlua
taken.

As documented in the winter 2006-2007 [YOUTH CLUB] newsletyey were
presented with the [AWARD] in January 2007 as a resujtoof successful and
significant volunteering activities. AS noted in yowwsletter, “[CLAIMANT]
has been in charge of our referee program for severas yaal he has made
numerous contributions to the training, assignment, andalb@eipervision of the
dozens of young men and women who referee in our yourgyese leagues. All
of this work on [CLAIMANT]s part is done behind the scenebut
[CLAIMANT] probably spends more time on [YOUTH CLUB] betball
matters than any of our volunteers and all of thosdribomions are greatly
appreciated. Despite [CLAIMANT]'s huge commitment be {fYOUTH CLUB]
basketball referee program, [CLAIMANT] once again steppedhepplate this
season to volunteer to be the league director of th&l Uboys house
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league....[YOUTH CLUB] basketball cannot function withdayal, hardworking
volunteers like [CLAIMANT].” This information additioally rendered the
degree of physical and mental impairment that you reporioa fully credible,
and it represents further support of your demonstratedyatalsustain work-like
capacity both physically and cognitivelyd.( pp. 2 — 3).

We asked a Physician Advisor to review [PCP-CFS EXPERELords and other
non-medical information currently in your file. The Bltyan Advisor observed
that you were reported to have chronic fatigue syndrom# p@sitional
hypotension. You alleged many symptoms and were judged by [PSP-CF
EXPERT] to be totally disabled because of these symptbatsyour physician
found prognostication difficult. [PCP-CFS EXPERT]&ter of April 29, 2007
cited a case definition that was used to define a study gaguland was
reportedly not intended for use as diagnostic criter¥our physician further
noted that he considered your fatigue as disabling as eth#restablished
disorders, but this was not based upon any objective nieldita And as noted
by [PCP-CFS EXPERT], “Unfortunately, there are nordje@entifiable physical
or laboratory markers to establish the diagnosis ofsyrglrome.” It was noted
that observation of your activities showed you driving esiten distances,
participating in sedentary activities, as well as camig to participate in youth
club activities in a position of responsibility withamy sedentary activities
requiring cognitive abilities. The Physician Advisor furtheted that these
activities were inconsistent with an inability to peigiate in sedentary activities
in the workplace. In his opinion, there is insufficietjective medical findings
in the medical and non-medical record to support an linakio perform
sedentary activities as of May 1, 2007 and beyddd.f. 3),

Based on your training, education, and experience, a trahideskills analysis
completed by a certified rehabilitation consultant ideedifalternate sedentary
occupations you are qualified to perform. These occupaitiwhsded, but were
not limited to:

- Market Research Manager
- Product Development Manager
- Product Development Supervisor

The median wages for these occupations, specific to layor market, provide
median wages commensurate to 50% of your basic wagatahe time Long
Term Disability benefits commencedd.).

Each of the above contentions raised by [EMPLOYERjddressed fully below. Further,
substantial additional medical and factual evidence irgglqgrovided with this letter in support of
[CLAIMANT]'s administrative appeal. [CLAIMANT] and believe that after you have reviewed
the evidence and information set forth below, you agitee that he is indeed “disabled” based
upon Chronic Fatigue Syndrome and other medical conditir@nsstate his LTD benefits and
place him on continuing disability status.
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In support of [CLAIMANT]'s appeal, | am enclosing thdléaving:

Exhibit 1: Affidavit of [PCP-CFS EXPERT], M.D.;

Exhibit 1A: 2007 Tilt Table Test Results;

Exhibit 1B: 2007 ANSAR Test Results;

Exhibit 2: Curriculum Vitae of [PCP-CFS EXPERT], M.D.;

Exhibit 3: Report of [NATIONALLY RECOGNIZED CFS EXPERT
M.D., dated September 5, 2007;

Exhibit 3A: Office notes of [NATIONALLY RECOGNIZED ES
EXPERT], M.D. dated July 23, 2007,

Exhibit 3B: 2007 CardioPulmonary Exercise Test Results;

Exhibit 4: Curriculum Vitae of [NATIONALLY RECOGNIZELCFS
EXPERT], M.D.;

Exhibit 5: Report of Neuropsychological Evaluation of

[2007 NEUROPSYCHOLOGIST], Ph.D.;

Exhibit 5A: Curriculum Vitae of [2007 NEUROPSYCHOLOGIST],
Ph.D.;

Exhibit 6: Report of [NATIONALLY RECOGNIZED CFS
NEUROPSYCHOLOGIST], Ph.D., dated September 18, 2007;

Exhibit 7: Curriculum Vitae of [NATIONALLY RECOGNIZED €S
NEUROPSYCHOLOGIST], Ph.D.;

Exhibit 8: Neuropsychological Evaluation of [2005 IME],
Ph.D.;

Exhibit 9: Neuropsychological Evaluation of [2004 IME],
Ph.D.;

Exhibit 10: 2004 Neuropsychological Evaluation of [INITIAL

NEUROPSYCHOLOGIST], Ph.D.;

Exhibit 11: 2003 Neuropsychological Evaluation of [INITIAL
NEUROPSYCHOLOGIST], Ph.D,;
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Exhibit 12:
Exhibit 13:
Exhibit 14:
Exhibit 15:

Exhibit 15A:

Exhibit 16:
Exhibit 17:

Exhibit 18:

Exhibit 19:
Exhibit 20:
Exhibit 21:
Exhibit 21A:
Exhibit 21B:
Exhibit 22:

Exhibit 23:

Exhibit 24:

Exhibit 25:

Affidavit of [CLAIMANT];

Affidavit of [CLAIMANT’S BROTHER1], Esquire;
Affidavit of [CLAIMANT’S BROTHER2], Esquire;
Affidavit of [CLAIMANT’S SISTER], JD;

Email from [CLAIMANT] to [CLAIMANT’S SISTER],
dated April 1, 2007

Affidavit of [CLAIMANT'S FATHER], M.D.;
Affidavit of [EXECUTIVE RECRUITER];

Affidavit of [OTHER YOUTH CLUB COMMISSIONER]
Esquire;

Affidavit of [YOUTH CLUB MEMBER];

Affidavit of [YOUTH CLUB COMMISSIONER], Esqus,
Affidavit of [YOUTH CLUB REFEREE];

Affidavit of [YOUTH CLUB PRESIDENT];

Affidavit of [YOUTH CLUB VOLUNTEER];

Medical Articles Regarding Chronic Fatigue Syntkp

Vocational Rehabilitation Report of NationalhRbilitation Hospital

and information regarding National Rehabilitation Hospatad

[VOCATIONAL EXPERT], M.Ed., CRC;
Summary of Objective Medical Evidence,;

Summary of Medical Expert Positions;

! [CLAIMANTY’s affidavit is the result of many monthd oollaborative effort by [CLAIMANT], his sister,
[CLAIMANT'’S SISTER], Esquire, and his brothers, [CLMMANT'S BROTHER1], Esquire and [CLAIMANT’S
BROTHER?2], Esquire. (See, Exhibits 12 and 15). Undersigoedsel was also involved in its preparation.
[CLAIMANT]'s brothers and sister are responsible thghhguality of the content of the affidavit; [CLAIMANT)]
was the source of much of the factual content coadhiim the affidavit. Under no circumstances should
[EMPLOYER] infer or determine that [CLAIMANT]’s afflavit is solely his work product because that is simply

incorrect.
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Exhibit 26: Representative pages of [TP&him file demonstrating failure of Opt
Character Recognition process to convert informatioeadable format.

Exhibit 27: Statement of [CLAIMANT’S SON];

Exhibit 27A: 2007 Baltimore Orioles Schedule and PressaRete

Exhibit 28: [TPA's PHYSICIAN ADVISOR] Website;

Exhibit 29: [INITIAL TPA] Claim File Note: “NO DIRECTEMPLOYEE
CONTACT?,

Exhibit 30: [TPA] LTD Case Manager Il, [EMPLOYER] Jalsting;

Exhibit 31: [TPA] request for claim file from [INITIAL PA];

Exhibit 32: 2004 Functional Capacity Evaluation;

Exhibit 33: 2003 MLST Report;

Exhibit 34: Karnofsky Performance Scale;

RELEVANT PLAN PROVISIONS

The sole basis for [EMPLOYER]'s decision to term&fCLAIMANT]’'s LTD benefits
is its conclusion that [CLAIMANT] no longer meets tdefinition of “Disability” or “Disabled”
under the Plan. There is no other basis identified MHEOYER] in its May 11, 2007 for the
termination of [CLAIMANT]'s benefits. Thus, the onlglevant policy provision for purposes
of this appeal is the definition of “Disability” or “Dibéed”. These terms are defined by the Plan
as follows:

“Disability” or “Disabled” shall mean, for the onea period
commencing immediately after the 52 weeks of Sicknessalility
Benefits have been paid, that the Eligible Employgedasented by reason
of such sickness or injury, other than accidental inguiging out of and in
the course of employment of the Company, from engagirgsiror her
occupation or employment at the Company, for which thigili
Employee is qualified, based on training, education or expeei
Thereafter, an Eligible Employee shall continue b® considered as
disabled under the Plan if, in the sole opinion of trear@$ Administrator,
the Eligible Employee is determined to be incapable ofopming the
requirements of any job for any employer (including -fiERIPLOYER]
employment), (as management or occupational emplof@eyvhich the
individual is qualified or may be reasonably become qgedliby training,
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education or experience, other than a job that paysHass50 percent of
the Eligible Employee’s Eligible Pay that would haveée effect on the
day preceding the day that the Eligible Employee’s 1&iek Disability
Benefits ceased. ([EMPLOYER] Long Term Disability rPlefor
Management Employees, p. 2),

[TPA]'S FIDUCIARY DUTIES IMPOSED BY ERISA

[TPA], who is vested with the decision making authotdygrant or deny claims, is an
ERISA fiduciary based upon that fadtibby Owens Ford Company v. Blue Cross and Blue Shield
Mutual of Ohig 982 F.2d 1031¢ert. denied 114 S.Ct. 72 (6th Cir. 1993)See also, Vogel v.
Independence Federal Savingank 728 F. Supp. 1210 (D.C. Md. 1990%immons v. Willcox
911 F. 2d 1077 (5th Cir. 1990Prinkwater v. Metro Life Insurance C846 F.2d 821, (1st Cir.),
cert. denied488 U.S. 909 (1988)PIA Michigan City, Inc. v. National Porges Radiator Corf89
F. Supp. 1421 (N.D. lll. 1992); and Toland v. McCgr#09 F. Supp. 1183 (D.C. Mass. 1980).

The fiduciary responsibility provisions of ERISA prdeias follows:

...a fiduciary shall discharge his duties with respeéet plan solely in the interest of
the participants and beneficiaries and---

(A) for the exclusive purpose of:
(0 providing benefits to participants and theindieiaries; and
(i) defraying reasonable expenses of administéhiaglan;

(B) with the care, skill, prudence, and diligence untlee circumstances then
prevailing that a prudent man acting in a like capaaitg familiar with such
matters would use in the conduct of an enterprise of alikeacter and with like
aims;

(D) in accordance with the documents and instrumemisrging the plan insofar as
such documents and instruments are consistent withrakesipns of this title and
title IV. 29 U.S.C. § 1104.

An ERISA fiduciary duty is applicable as much to thedhiag of claims as to any other
aspect of a fiduciary's conductRussell v. Mutual Life Insurance C@22 F. 2d 482 (9th Cir.
1983), reversed on other groundd405 S. Ct. 3085, 473 U.S. 13@gden v. Michigan Bell
Telephone C0.599 F. Supp. 961 (D. Mich. 1984). In fact, ERISA mes that a plan must
provide for a meaningful claims review including the righatfull and fair review:

In accordance with regulations of the Secretargryegmployee benefit plan shall-
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Q) provide adequate notice in writing to any particiariteneficiary whose claim for
benefits under the plan has been denied, settingtfugtbpecific reasons for such
denial, written in a manner calculated to be understoabdebgarticipant, and

(2 afford a reasonable opportunity to any participanbsghclaim for benefits has
been denied for a full and fair review by the appropmeteed fiduciary of the
decision denying the claim. 29 U.S.C. § 1133.

The failure of an employee benefit plan to provide adexjreasons for termination of a
claim, or to afford a participant the right to a full aad feview, constitutes a violation of ERISA.
Weaver v. Phoenix Home Life Mutual Insurance, @80 F.2d 154 (4th Cir. 1993\ hite v. Jacobs
Engineering Group Long-term Disability Benefit Ple886 F.2d 344 (9th Cir. 19898hort v.
Central States, Southeast and Southwest Areas Pension/2hé&.2d 567 (8th Cir. 1984)olfe
v. J.C. Penney Co, Inc710 F.2d 388 (7th Cir. 1983prown v. Retirement Committee of Briggs
and Straton Retirement PlaB77 F. Supp. 1073 (D. Wis. 1988jalpern v. W.W. Grainger, Inc.
962 F. 2d 685 (7th Cir. 1992). Assertions settimthfanere conclusions do not suffice to establish
the basis for denial of a claim._(1d.).

It is within this legal framework that [TPA]'s teimation of [CLAIMANT]'s benefits must
be viewed. What is critical in this matter is tBRISA is designed to be administered in a manner
not requiring constant involvement with the courts tihe Fourth Circuit has observed:

Congress intended that ERISA provide plan administratatgarticipants
the opportunity and freedom to resolve internal dispwid®ut necessarily
having to resort to the expense and delay of the co8ede.Berry v. Ciba-
Geigy Corp, 761 F. 2d 1003, 1007 n. 4 (4th Cir. 198G6ypssmuller v.
International Union, United Auto., Aerospace and Agrioplement
Workers of Am.715 F. 2d 853, 857 (3d Cir. 1983).

Given this goal, Congress assured plan participantsockdural fairness,
by mandating that plan administrators provide a "full andr&airew" of
claims and the specific reasons for claim deniaisthé words of the Third
Circuit, " full and fair review' must be construed not only to allow a
pension plan's trustees to operate claims proceduresutvitie formality
or limitations of adversarial proceedings but atso protect a plan
participant from arbitrary or unprincipled decision-makin g."
Grossmuller,715 F.2d at 857 (emphasis added).

Weaver v. Phoenix Home Life Mutual Insurance, ©@80 F. 2d 154 (4th Cir. 1993). In addition,
federal regulations in effect at the time [CLAIMANIilgd his claim for disability benefits mandate
that "every employee benefit plan shall establisth mmaintain reasonable claims procedures" and
impose "certain minimum requirements” for claims prooesitio be considered reasonable. 29 C.
F. R. §2560.503-1.

These minimum requirements include the establishmeatpodcedure to review the denial
or termination of a claim for benefits:
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Every plan shall establish and maintain a procedyrehich a claimant or

his duly authorized representative has a reasonabtetapipy to appeal a

denied claim to an appropriate named fiduciary or teragn designated by
such fiduciary, and under which a full and fair revieth@ claim and its

denial may be obtained. 29 C. F. R. §2560-503-1(g)(1).

The fiduciary responsibility provisions of ERISA ing@mboth a duty of loyalty and a duty
of care. See, e.g., 29 U.S.C. Section 1106 (dutyyatftl); 29 U.S.C. Section 1104 (duty of care).
If [TPA] intentionally violated the minimum requiremsrfor reasonable claims procedures in order
to frustrate [CLAIMANT]'s exercise of his rights unddre benefit plan or in order to promote
[TPA]'s own financial interests [or if its principaEMPLOYER]] to the detriment of the
beneficiary, then [TPA] has breached the duty gbky it owed to [CLAIMANT]. If [TPA]'s
wrongful termination of [CLAIMANT]’s benefits and it&ilure to provide a prompt, full and fair
review of this termination resulted from lack of ¢askill, or diligence, then [TPA] has breached
the duty of care it owed to [CLAIMANT]. In either &g TPA]'s actions constitute a violation of
federal law and a breach of the fiduciary duty [T®#Aged [CLAIMANT].

[CLAIMANT] SUFFERS FROM CHRONIC FATIGUE SYNDROME AN D OTHER
MEDICAL CONDITIONS WHICH ARE WELL DOCUMENTED AND REN DER HIM
DISABLED AS DEMONSTRATED BY THE EVIDENCE OF RECORD

The evidence of record overwhelmingly demonstrates [DBAIMANT] suffers from
significantly debilitating conditions as a result o€@nbination of Chronic Fatigue Syndrome,
Dysautonomia, and Hypersomnia. Indeed, when [EMPLOYE&epted his claim, it was
accepted as a result of his disability from these ¢mmd$i Beyond the new evidence, both
medical and factual, contained in this appeal, [CLAIMANMtorporates by reference the
medical records from his treating, evaluating and examinpiysicians contained in
[EMPLOYER]'s claim file, including the Independent Medi Examinations of Drs. [2004
IME] and [2005 IME].

[CLAIMANT] and | believe that after a thorough reviev the medical records of his
treating physicians, combined with an understanding of @hrao~atigue Syndrome,
Dysautonomia, and Hypersomnia, the record clearly estasl that he does indeed continue to
suffer from these illnesses to an extent that hisicaéadondition renders him incapable of
performing the requirements of any job for any employerwhbich he is qualified or may
reasonably become qualified by training, education or expa®, other than a job that pays less
than 50 percent of the his Eligible Pay. As a re$GELAIMANT] is “disabled” as defined by
the [EMPLOYER] Long Term Disability Plan for Managerm&mployees.

A. General Description of Chronic Fatiqgue Syndrome

Although [CLAIMANT] had not been fully diagnosed at thmé he was forced to stop
working because of his disability, his medical conditioras ultimately diagnosed as Chronic
Fatigue Syndrome and several other medical conditidiese diagnoses were made by [PCP-
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CFS EXPERT], M.D., an Internist in Reston, Virgini@ho has provided medical care and
treatment to [CLAIMANT] for his Chronic Fatigue Syndremand to whom [CLAIMANT] was
referred due to his substantial experience and expertibesifield.

Attached as Exhibit 22 to this appeal are several meditigles providing information
regarding Chronic Fatigue Syndrome. In one publication tlanCenters for Disease Control,
("CDC"), (The Facts About Chronic Fatigue Syndrgntiee CDC states as follows:

Background

Chronic fatigue syndrome, or CFS, is a debilitating disoctlaracterized
by profound tiredness or fatigue. Patients with CFS magoine

exhausted with only light physical exertion. They oftarstrfunction at a
level of activity substantially lower than their capg before the onset of
illness. In addition to these key defining charactesstpatients generally
report various nonspecific symptoms, including weaknessgclenashes
and pains, excessive sleep, malaise, fever sore theodgr lymph nodes,
impaired memory and/or mental concentration, insommé, depression.
CFS can persist for yearsd(p.1)

What types of cognitive dysfunction are associated with CFS?

CFS patients commonly report one or more symptoms ghitee
dysfunction, including confusion, difficulty in conceation, impaired
thinking, and forgetfulness. Patients often regardelsymptoms among
the most debilitating features of CF@d. P.3).

Diagnosis of CFS
Can CFS be diagnosed by laboratory tests?

No diagnostic test exists for CFS. Currently, laboratestst are useful
solely to rule out other causes of fatigue. The sanreésof serologic test
for certain viruses. Numerous scientific reports have udented
immunologic differences between groups of CFS patiamis healthy
controls, but differences are not observed consisteatig test results
between individual patients and controls overlap corsier In other
words, the test values for a randomly chosen healthyppenay both fall
into the normal range for any of these tests.

How is CFS diagnosed?

CFS is currently diagnosed by a history of iliness suggesti CFS and
through the systematic exclusion of other possible cau&qgsatient must
first have profound fatigue for a minimum of 6 months cbmplete the
diagnosis, a physician must rule out the many clinicallynddf(and often
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treatable) causes of chronic fatigue by using a panauine diagnostic
tests. Consult Appendix A for specific example ofases that may cause
severe fatigue. Id., p.7).

While there are no ‘laboratory markers’ for Chronicigige Syndrome, it is nonetheless
fully recognized by all medical and governmental agencies iandiagnosable by trained
physicians. David S. Bell, M.Bis one of the nation’s most recognized experts in CAS.
book “The Doctor's Guide to Chronic Fatigue Syndrdnme an excellent resource for health
professional and notes “CFIDS is a remarkably compleess with myriad symptoms that
partially resemble many other diseases. But the psoaksorting through the symptoms and
carefully looking for abnormalities on physical exantima is no different from that of other
illnesses. Like other illnesses, the symptoms of CFIDS form a sp#ic pattern that,
combined with the characteristic physical examination, isidgnostic’ (emphasis added}.).

This is entirely analogous to many other ilinesses ssi¢taginson’s Disease, Multiple
Sclerosis, and many other debilitating conditions. dxample, the National Institutes of Health
(NIH) notes “There are currently no blood or laborat@sts that have been proven to help in
diagnosing sporadic PD. Therefore the diagnosisssdan medical history and a neurological
examination.” [(d.)

It is also important to understand the unique charadtsrist Chronic Fatigue Syndrome
and keep those in consideration when doing a thorough anpletenevaluation of conflicting
information. Chronic Fatigue is widely known to be highfyriable in the occurrence and
severity of its symptoms. Dr. Bell also notes

One defining aspect of CFIDS is that with rest, manypfeedeel
relatively well, but symptoms flare up with exertion agtivity. Some
people with CFIDS will have three or four hours a day whwy feel
relatively well, most commonly in the afternoon, thetivity window.’ It

is during this time that they can shop or do activitiesidatthe house
with less difficulty. The disability in CFIDS is ndhé¢ same as in cancer
or multiple sclerosis where performance level isstant during the day
and constant from day to day. Any good measure of Sability status
in this iliness needs to take these variables into acédlohi.

% David S. Bell, M.D., is one of the world’s leading expe@msChronic Fatigue Syndrome (CFS), and is a
pioneer in the diagnosis and treatment of CFS. Dr. Ballthught at Harvard Medical School, and was a staff
member of Cambridge Hospital. He serves on the Bafaitte International Association for Chronic Fatigue
Syndrome/ME (IACFS/ME), and in recent years was appiicit@ir of the Chronic Fatigue Syndrome
Advisory Committee, which advises the Secretary d@ltheand Human Services.
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Renee Taylor, Ph.D., of the University of Illinois @hicago, is one of the nation’s
leading scientific researchers of Chronic Fatigue Syndroim her book, A Clinician’s Guide
to Controversial llinesses: Chronic Fatigue Syndrome, Fibromyalgia, ipeltChemical
Sensitivitie§ Dr. Taylor states the following key points:

o Professionals working on behalf of individuals with CF8S, and MCS
should be aware of a number of shared challenges famiinggduals with
these conditions...[including] High variability of symptoms dan
impairments. These illnesses exhibit enormous fluctuatiornsymptom
severity and level of impairment between and withinvilials. (d.).

o the enormous variation in symptom severity that can apjatients to be
relatively functional for brief intervals yet sevr@npaired is very difficult
for others to comprehend. Rather than viewing thesdufitions as a
manifestation of a highly unpredictable and poorly understmdlition,
observers are more likely to believe that disabilitg gunctionality are
voluntary choices made by the patieid. )

[CLAIMANT] has been treated extensively by [PCP-CFSHERT] and has undergone a
thorough medical evaluation spanning two days and a follow up [NATIONALLY
RECOGNIZED CFS EXPERT], M.D. Both of these physiciare leading figures in the
diagnosis and treatment of patients suffering fromo@ier Fatigue Syndrome. Both of these
physicians have diagnosed [CLAIMANT] as suffering frormr@hic Fatigue Syndrome to the
degree he is not able to sustain employment of any sort.

B. General Description of Neurally Mediated Hypotension/Dysawgnomia.

[PCP-CFS EXPERT] referred [CLAIMANT] to [CARDIOLOGIY, M.D., a
cardiologist, for tilt table testing in October 2003. Shesting diagnosed Neurally Mediated
Hypotension and noted low blood volume. Understandirgrti@dical condition is essential in
arriving at a fully informed decision regarding [CLAIMAN®S qualification for benefits under
the [EMPLOYER] Plan.

Neurally Mediated Hypotension (NMH) is a specific tydeDysautonomia, which is a
dysfunction of the Autonomic Nervous System (ANS). ccérding to the National
Dysautonomia Research Foundation (NDRF):

Our bodies have a complex task of maintaining a stablerniak
environment and respond appropriately to changes that take iplahe
external surroundings. This complex task is directed byAlltonomic
Nervous System

The autonomic nervous system manages most of our boghlerss,
including the cardiovascular system, gastrointestinahaty and bowel
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functions, temperature regulation, reproduction and our boktaand
endocrine systems. Additionally, this system is respbasior our
reaction to stress - the flight or fight respong&xhibit 22)

When the autonomic nervous system malfunctions, knswn as Dysautonomiather
terminology that is used includes Autonomic Dysfunctidnfonomic Failure and Autonomic
Neuropathy.

For those afflicted with Dysautonomia, there is a eanfi symptoms that can vary. The
prognosis may be one that calls for an abatement gbteyns, or an adjustment to living with a
chronic impairment. The following statement, by Dr. DaidP. Streeten, provides an excellent
summation of the impact of Dysautonomia:

While we are not constantly aware of the activity tbé autonomic
nervous system as we are of unusual sensory and mvetatisethe normal
functioning of the autonomic nervous system day and nfghty heart-

beat to heart-beat, plays a largely unconscious but xai@l in our

livelihood. It is not surprising, therefore, that autonorabnormalities,

though they are usually more difficult to recognize thasevere pain, a
sensory loss or paralysis of a limb, may be evenemoiportant in

impairing the quality and even jeopardizing the continuatfdifeo (Id.)

The American Dysautonomia Institute describes theitiondand its effects as:

The ANS is the part of the nervous system that ctniad automatic

bodily functions. Due to this disorder, the human btadlg to properly

regulate blood pressure, heart rate, temperature contradcular

constriction/dilation, and blood supply to the brain. Tesults are often
unpredictable fainting, extremely low blood pressure, {lggddedness,
dizziness, problems concentrating (brain fog), headachégué, heart
palpitations, exercise intolerance, insomnia, hot #aslkhills, weakness,
seizures, pain, and disability.fd()

[CLAIMANT] also identified [CLAIMANT] as having low bloodrolume. Dr. Bell notes in
his article Circulating Blood Volume

If there is not enough blood in the system, circulatimrcertain organs,
particularly the brain, could be impaired. If a normaispa loses 40% of
their blood volume in a car accident it is usually fabalCFS the loss is
obviously not all at once, so it is not fatal. But#@n cause problems in
getting adequate oxygen to the brain, particularly if mnstanding up.

(Id.)

Two tilt table tests, 2003 and 2007, have proven the existd#rtes condition and the
medical literature is quite clear on the effectsais those afflicted by Dysautonomia and Low
Blood Volume. Additionally, the 2004 Functional Capacity akmation confirmed the
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physiological impact on [CLAIMANT] in both active anddentary situations. Two out of three
ANSAR tests have shown abnormalities in his ANS. Tarddion is an important piece of the
complex combination of issues which considerably contriltatehe disabling condition of

[CLAIMANT].

C. Sleep Disorder/Hypersomnia (Excessive Daytime Sleepiness).

[CLAIMANT] underwent a Multiple Sleep Latency TesWIELT) in 2003 (Exhibit 33)
because of complaints of overwhelming daytime sleepin@$ss is just one of the myriad of
symptoms that [CLAIMANT] has suffered from on a daibyygoing basis since before he went
out on disability in May 2003. As a result of his MSLTCLAIMANT] was diagnosed with
Hypersomnia because of his excessive daytime sleepingssinderstanding of this component
of [CLAIMANT]'s disability is also important in assssg his “disability” under the
[EMPLOYER] Plan.

The National Institutes of Health (NIH) describes Hgoennia as

characterized by recurrent episodes of excessive dagliespiness or
prolonged nighttime sleep. Different from feeling tired dadack of or
interrupted sleep at night, persons with hypersomnia arpealted to nap
repeatedly during the day, often at inappropriate times aacht work,
during a meal, or in conversation. These daytime napsllygrovide no
relief from symptoms. Patients often have difficutpking from a long
sleep, and may feel disoriented. (Exhibit 22)

According to the American Academy of Sleep Medicine

The Multiple Sleep Latency Test (MSLT) is a nap stutlys used to see
how quickly you fall asleep in quiet situations during the ddye MSLT
is the standard way to measure your level of daytinepsiess. Excessive
sleepiness is when you are sleepy at a time and plaee you should be
awake and alert. It affects about 5% of the igeéneopulation.

The study is based on the idea that you should fall @site@a shorter
amount of time as your feeling of sleepiness increades.MSLT charts
your brain waves and heartbeat and records your eye anthckiements.

The study also measures how quickly and how often yter ¢éme rapid-
eye-movement (REM) stage of sleep. Results of the stady are
routinely used to detect sleep disorders. (Exhibit 22).

This is objective medical evidence of [CLAIMANT]'’s tfagjed symptom” of fatigue and
apparently was not considered in the determination to naten{fCLAIMANT]'s benefits. It is
corroborated by observations from every medical psadesl that has examined [CLAIMANT],
including those acting on behalf of [ EMPLOYER].
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This information is submitted to [EMPLOYER] in order ftorovide a general
understanding of Chronic Fatigue Syndrome and the other ahechmditions from which
[CLAIMANT] suffers. Based upon the information comed in the CDC publication and other
articles from well respected medical journals attacime&xhibit 22, along with the medical
records of Drs. [PCP-CFS EXPERT], [INITIAL NEUROPSMOLOGIST], [2004 IME], and
[2005 IME] contained in the [EMPLOYER] claim file, anket reports of Drs. [NATIONALLY
RECOGNIZED CFS EXPERT], [2007 NEUROPSYCHOLOGIST] and ANONALLY
RECOGNIZED CFS NEUROPSYCHOLOGIST] attached to thgpeal, it is clear that
[CLAIMANT] suffers from Chronic Fatigue Syndrome, Dyganomia/NMH, Hypersomnia and
neurocognitive dysfunction and that these medical comgitcontinue to prevent him from
performing the duties of any gainful occupation. As a tefEMPLOYER] should reverse its
decision to terminate [CLAIMANT]'s benefits, reingtahis benefits from May 1, 2007, and place
him on continued benefit payment status.

MEDICAL CARE AND TREATMENT PROVIDED TO [CLAIMANT]

Since the inception of his illness, [CLAIMANT] hasdretreated, examined or evaluated
by a number of doctors including [PCP-CFS EXPERT], M[NATIONALLY RECOGNIZED
CFS EXPERT], M.D., [INITIAL NEUROPSYCHOLOGIST], Ph., [2004 IME], Ph.D., [2005
IME], Ph. D., and [2007 NEUROPSYCHOLOGIST], Ph.D. Rewiof the medical records and
reports of these physicians, in light of the Centerfisease Control (CDC) criteria to properly
diagnose Chronic Fatigue Syndrome clearly establishas [(DLAIMANT] has been and
continues to suffer from Chronic Fatigue Syndrome, NMHI Hgpersomnia to such a degree
that his medical condition prevents him from perfoigrtine duties of any gainful employment. It
is important to note that every medical professioratl tas examined [CLAIMANT] since 2003
has reached this conclusion. This includes the Indepehtihtal Examinations [EMPLOYER]
has arranged and paid for. As a result, he “disabled” uhdderms of the [EMPLOYER] LTD
Plan.

Medical Evaluations.

[PCP-CES EXPERT], M.D.

[CLAIMANT] has been treating with [PCP-CFS EXPERSihce July 2003. (Exhibit 1).
[PCP-CFS EXPERT] is a physician licensed to practiceicmed in the Commonwealth of
Virginia. He specializes in Internal Medicine and a digant portion of his practice concerns
the proper evaluation and treatment of patients with @tfeatigue Syndrome (Exhibit 2). He is
an Associate Clinical Professor of Healthcare Sesm@at George Washington University. He has
taught Attending Rounds for Georgetown University Inteidaldicine Health Staff and is a
Preceptor for Primary Care Apprenticeships for George Wasim University School of
Medicine. He has also published numerous articlesentical journals regarding Chronic Fatigue
Syndrome and has lectured on this medical conditiavedis (d.).
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The medical records of [PCP-CFS EXPERT] have beesviqusly supplied to
[EMPLOYER] and are not being reproduced here. His medscairds dating from July 2003 to
the present are replete with observations and findimgssupport the proper diagnosis of Chronic
Fatigue Syndrome, Dysautonomia, and Hypersomnia concer@ibg§IfIANT]. [PCP-CFS
EXPERT]’s records reflect instances of profound fatigueefueshing or non-restorative sleep,
post-exertional malaise, orthostatic intoleranceg thnset of new headaches, arthralgias,
myalgias, sore throat and tender lymph nodes, cognitivelggms, and sleep disorder/problems.
These chronic and debilitating symptoms highly correlateht® major and minor criteria
established by the CDC for the proper diagnosis of Chrieaigue Syndrome (Exhibit 1) and
persist to date. [CLAIMANT] incorporates the affidavit [®CP-CFS EXPERT], his medical
records and the contents of the [EMPLOYER] claimifilsupport of his administrative appeal.

[PCP-CFS EXPERT] has submitted an affidavit in support &AJ®IANT]'S current
administrative appeal. (Exhibit 1) In his affidavit, [PCPSC EXPERT] sets forth
[CLAIMANT]'s medical history, identifies his myriad ofysptoms, the medical care and
treatment provided to [CLAIMANT], and his diagnoses ofr@fic Fatigue Syndrome,
Dysautonomia, and Hypersomnia. He also addresses tskastidl cognitive defects that he has
personally observed in [CLAIMANT] and provides his opintbat he agrees with the findings of
the various neuropsychological evaluations that [CLAWIA has undergone from 2003 through
2007. Among the other highly relevant matters addressfeidy-CFS EXPERT] in his affidavit
are the following

* [CLAIMANT] presented with profound fatigue and complaintd
unrefreshing or non-restorative sleep. In addition, hertepaognitive
dysfunction including impaired memory and concentrationctvhivas
confirmed by neuropsychological testing. He also has eddpost-
exertional malaise, the onset of new headachesalgides, myalgias, sore
throat and tender lymph nodes. Evidence of these symsp®oontained
in his medical records. His medical history refletist this constellation
of symptoms arose after the onset of infection, ancphesisted for more
than six months. [CLAIMANT]'s substantial symptomatgjo and
disabling affects meet the “working case definition”Glronic Fatigue
Syndrome and developed by the Centers for Disease C¢Gdl) and
as further defined in the March 1988 Annals of Internal MedicHolmes
G.P. Kaplan J.E., Gantez, N.M., et al. and a subselguandified in the
December 15, 1994 Annals of Internal Medicine by Fukuda Kal.et
Testing of [CLAIMANT]’s systems, including immune, cimvascular,
endocrine and neurologic, have all proven negative. célanis my
clinical evaluation, based on years of study and hundrepatents, that
[CLAIMANT] does indeed suffer from CFS, which the SacBecurity
Administration recognizes as a disabling illness and teatés for
Disease Control has designated as a legitimate alioendition.

* Since my initial treatment of [CLAIMANT] in July 2003 drcontinuing
until the present time, he has continued to exhibit nunsesymptoms
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including pronounced and extreme fatigue, which is exacerbalted/ihg
physical activity.

e | concur with [NATIONALLY RECOGNIZED CFS EXPERT]s
assessment of [CLAIMANT]'s condition and inability t@ork. | also
agree with [NATIONALLY RECOGNIZED CFS EXPERT]'s swahent
that [CLAIMANT] “is not capable of ‘sustained ability t@erform
multiple administrative, organizational, and leadershifies’ particularly
of the complex and technical nature required by his manhgesdion at
[EMPLOYER].”

* Throughout the period | have provided medical care andmesd to
[CLAIMANT], he has reported substantial problems with meynand
concentration. In fact, | have personally observed AMANT] on
numerous occasions lose his train of thought, concemrand focus
during office visits. He has exhibited problems with his mgnturing
office visits as well, demonstrating difficulty recali matters that he
intended to bring to my attention. He also has shawdifficulty with
word use, often grasping for words to express himselffiadahg it very
hard to pull the correct term from his mind. While thesgnitive
problems allow him such luxuries as purchasing gas, driving, an
attending sporting events, they make it very diffidait[CLAIMANT] to
function in a workplace setting.

| agree with the relevant findings of these four psyadsts that
[CLAIMANT] continues to exhibit substantial cognitive defiiand is
disabled from employment. Although I am not a psychstpgi am
trained to look for and observe signs of decreased cegfithctioning in
patients. That is a critical function of my physieabmination of patients
suffering from Chronic Fatigue Syndrome and | have palsoobserve
such decreased cognitive functioning in [CLAIMANT] since Igae
treating him in July 2003 to date.

* [CLAIMANT] has undergone two vocational rehabilitatiemaluations by
the National Rehabilitation Hospital in Washington, D.C.. | have had
the opportunity to review both of these reports and | eagnath
[VOCATIONAL EXPERT]'s opinion in both reports that [AIMANT]
is unable to perform gainful employment. More specifyjcah her 2007
report, [VOCATIONAL EXPERT] states that [CLAIMANT] isinable to
perform the essential functions of his former jolpEMWMPLOYER] as well
as the positions suggested in the Transferable Skillses&sgent
conducted by the disability insurer. Her thorough review of
[CLAIMANT]'s medical history, including his substanti@lFS symptoms
(substantial fatigue, post-exertional malaise, memorypaiment,
decreased concentration, etc.), four neuropsychologialuations (all
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finding substantial cognitive problems), orthostatic etahce, sleep
disorder and other problems, demonstrate her understandi@§Sfand
how such problems lead to her fully supported opinion tiegt
unpredictable and pervasive nature of [CLAIMANT]'s disdbpifreclude
him from maintaining any employment at the present time.

* | disagree with [EMPLOYER]'s conclusion that [CLAIMAN is not
disabled and that his activities are ‘inconsistent’ withsyimiptoms. In its
May 11" letter, [EMPLOYER] states that ANSAR testing perfednin
December 2006 demonstrates that [CLAIMANT]'s autonomic ngsvo
system (ANS) was healthy and therefore implies tha tonfirms its
decision that he is not disabled. This implicationds anly erroneous, it
is contrary to the complete body of medical infotioya and knowledge
concerning Chronic Fatigue Syndrome. The ANS is the parthef
nervous system that controls involuntary actions ssdhe beating of the
heart or the widening of blood vessels. When something gaexwith
the ANS, serious problems can arise including blood pregsoldems,
heart problems, and trouble breathing and swallowing. Sol& A
disorders get better when the underlying disease is dreat®ften,
however, there is no cure and in those cases, thametagoal is to
improve symptoms. This latter instance is the situatonfronting
[CLAIMANT] because there is no known cure for Chroniatigue
Syndrome. The ANSAR test is not a diagnostic teat donfirms or
refutes a diagnosis of Chronic Fatigue Syndrome. Raithés,a tool
available to physicians in providing adequate medical cardraatment
to patients suffering from Chronic Fatigue Syndrome. Furthige
autonomic nervous system often fluctuates in patientersiyg from
Chronic Fatigue Syndrome. One day, a patient’'s ANS neaydrmal
while the next day it may be abnormal. In [CLAIMANTEsse, ANSAR
testing prior to December 2006 demonstrated an abnormal a#s\N&d
testing conducted in June 2007. My note to [CLAIMANT] regagydime
December 2006 ANS performing properly was indicative of thattpn
time. Thus, [EMPLOYER]'s attempt to paint [CLAIMANT ANS as
having fully recovered in May 2007 is seriously flawed.

* . .. there are other objective indicators demonstrdigAIMANT]'s
disabling condition. He has undergone tilt table testimgwo occasions,
in 2003 and 2007. In 2003, such testing caused [CLAIMANT] tot fai
after only 5 minutes. The 2007 test shows demonstrable symecope
minutes. Both of these tests demonstrate severe taticomtolerance
and ANS dysfunction. Further, blood pressure testing irofinge during
regularly scheduled appointments over the past year fhectuaarkedly.
For instance, in October 2006, April and May 2007, [CLAIMANT]'s
blood pressure dropped upon standing but in June and December 2006,
and February 2007, his blood pressure rose upon standing, deatingstr
the variable and unpredictable nature of his syncope symptéirsper
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evaluation of those medical records would have revetied to the
evaluating ‘Physician Advisor.  Cardiopulmonary exegcisesting
conducted in July 2007 (Exhibit 3B) also demonstrates sutizdtan
limitations in [CLAIMANT]'s ability to return to work. The test results
indicated that most of [CLAIMANT]'s cardiopulmonary luas fell
outside of the predicted ranges, suggesting an impairmehtsofvork
capacity that cannot be explained by de-conditioning alane, also
reflected an abnormal neuroendocrine response, furthaiictiag his
ability to work, especially under stress. Further clicaping a possible
return to work for [CLAIMANT] is his hypersomnia (excess daytime
sleepiness) that was confirmed by a daytime MSLT in 208B. @roblem
has persisted to date and compounds the effects of leissyttmptoms.

[PCP-CFS EXPERT] then summarized his opinion regardindA[RIANT]’'s medical condition
and ability to work. He stated

| have provided medical care and treatment to [CLAINM] since July
2003. | have attempted several therapies with [CLANT] to help alleviate
the severity of his symptoms and allow him to pursueerastivities within
his tolerance levels. | have adjusted medications@esseary in order assist in
minimizing his symptoms. However, there has beenatenml improvement
in his primary disabling conditions of fatigue and atiga functioning. It is
my medical opinion, which | hold to a reasonable degreamedlical
probability, [CLAIMANT] suffers from Chronic Fatigue y8drome,
Orthostatic Intolerance, Dysautonomia, and Sleep DisorHis routine lab
tests have been normal as expected. He has derteshgiositive tilt table
testing in 2003, when he fainted after 5 minuted,in 2007 that was positive
for vasovagal/vasodepressive syncope. Four neurocogmtra@iations
conducted between 2003 - 2007 have identified theepce of substantial
cognitive problems with processing, concentration anehang validating his
subjective complaints as well as my personal obsenstiCardiopulmonary
exercise testing demonstrates significant impairneénivork capacity that
cannot be explained by de-conditioning alone. In sumrf@bAIMANT] is
unable to engage in ongoing, regularly scheduled emglotym his prior
managerial position with [EMPLOYER], any of the thyesitions identified
as suitable alternative employment in the May 11778MPLOYER] letter,
or any other occupation requiring consistent and reliallendance and
performance. (Exhibit 1).

[PCP-CFS EXPERT] is of the opinion that [CLAIMANT]s idisabled from all
employment due to his debilitating and variable symptomgyoloHe suffers from Chronic
Fatigue Syndrome, Dysautonomia, cognitive dysfunctioypersomnia and other symptoms that
interfere with his ability to maintain a set schedul@erform the duties of employment for which
he is reasonably qualified.
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[NATIONALLY RECOGNIZED CES EXPERT], M.D.

[CLAIMANT] has recently undergone an extensive medicalaluation by
[NATIONALLY RECOGNIZED CFS EXPERT]. (Exhibit 3A).  NATIONALLY
RECOGNIZED CFS EXPERT] is a nationally recognized meldiexpert in the field of
diagnosing, evaluating and treating patients with Chr&aiigue Syndrome. [NATIONALLY
RECOGNIZED CFS EXPERT] is board certified in Intermdédicine, Pediatrics and as an
Independent Medical Examiner. (Exhibit 4). He is advelbf the American Academy of
Pediatrics, American Academy of Family Physicians andeAcan Academy of Disability
Evaluating Physicians (AADEP). Id(). He was appointed by the Secretary of the U.S.
Department of Health and Human Services to the Chreaigue Syndrome Advisory Board
and is and has been on the faculties of the medibalds at Duke University and the University
of North Carolina. [NATIONALLY RECOGNIZED CFS EXPER has published numerous
articles regarding Chronic Fatigue Syndrome in medical gsireind textbooks as well as having
presented numerous lectures on this topitd.).( It should be noted thgNATIONALLY
RECOGNIZED CFS EXPERT] is the co-author of the AADEP Position Paper on Chronic
Fatigue Syndrome by virtue of his extensive background in evaluating the illnesk is
currently a Physician and Medical Director of the Hwiepkins Center in Charlotte, North
Carolina.

[NATIONALLY RECOGNIZED CFS EXPERT] conducted a thorougmedical
evaluation of [CLAIMANT] spanning two days and a follow umsaltation. As a result of this
medical examination, [NATIONALLY RECOGNIZED CFS EXPERprepared a report with
his findings. (Exhibit 3). Based upon his physical examinatid@€oAIMANT], his review of
the medical records of [PCP-CFS EXPERT], four neurod¢ivgnievaluations, a functional
capacity evaluation from 2004, a 2003 tilt table test, a gradadise test from 2003, and a copy
of the [EMPLOYER] claim file, [NATIONALLY RECOGNIZE CFS EXPERT] diagnosed
[CLAIMANT] as suffering from Chronic Fatigue Syndrome, iMelly Mediated Hypotension,
Sleep Disorder, and Secondary Hypogonadisid.).( [NATIONALLY RECOGNIZED CFS
EXPERT] rated [CLAIMANT] in the “Unable to Work” ranga the oft used standard for rating
disability, the Karnofsky Performance Scale (Exhibit 34).

[NATIONALLY RECOGNIZED CFS EXPERT] further opined thfCLAIMANT] met
the Centers for Disease Control (CDC) and Canaditeria for Chronic Fatigue Syndrome. He
described Chronic Fatigue Syndrome as a disorder charactdsy severe debilitating fatigue,
recurrent flu-like symptoms, and neurocognitive symptoms sisclifficulties with memory,
concentration, comprehension, recall, calculationexiession. He also noted sleep disorder to
be common and noted all of these symptoms are exaedrbg even minimal physical exertion
or emotional stress, and that relapses may occur spantaly. He indicated that although there
IS no treatment, rest and symptomatic therapies mbiptpathe symptoms. [NATIONALLY
RECOGNIZED CFS EXPERT] also indicated that in [CLAAMT]'s case, exclusionary
studies, including those recommended by the CDC reveal eo pidusible explanation for his
symptoms. (Exhibit 3).
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He found that [CLAIMANT]'s reports of being markedly imiped and unable to perform
even sedentary work on a regular, sustained, or predictaddis, are supported by several
objective findings including:

o At least 4 separate neuropsychological evaluations haweluded that
[CLAIMANT] is markedly impaired and unable to maintainirgal full
time employment.

» Passive tilt table testing demonstrated syncope after4justinutes of
upright posture.

» Cardio-pulmonary exercise testing in July 2007 demonstatedrkedly
reduced aerobic work capacity. Further, core temperatumgotlithicrease
with maximal exertion, signifying an abnormal neuroendocresponse
and inability to respond to physical or emotional stress.

» Graded exercise testing in July 2003 showed reduced aerobmtgdpsd
not as poor as the July 2007 testing. Thus, the new shosysshere has
been significant deterioration in stamina and abilityrdkie past 4 years.

* A Functional Capacity Exam in January 2004 demonstrated
[CLAIMANT] could not physically meet the demand of his jabd that
he functioned at the “light demand level” at best. Ithédugh
[NATIONALLY RECOGNIZED CFS EXPERT] opined that an FOE
not recommended for evaluation of CFS because (1p#sores mostly
strength and range of motion; neither of which are gdgeaffected by
CFS; (2) it does not measure post-exertional malaigee wbrsening of
symptoms for dayafter the test; and (3) it does not measure the factors
that most impair persons with CFS, namely fatigue, litgdo perform on
a regular or sustained basis, pain, or cognitive dysfunctidonetheless,
[NATIONALLY RECOGNIZED CFS EXPERT] indicated that énFCE
did confirm limitations and those limitations appear éodven higher in
2007 than they were in 2003.

(1d.).

[CLAIMANT] is able to perform Ilimited physical activés, according to
[NATIONALLY RECOGNIZED CFS EXPERT], such as tidy himme, feed the horses, even
weed or garden a little (some of which is performed wdiiting). He cautioned, however, that
persons with CFS can typically exert for short periasisong as they balance such activity with
rest. They can also pre-emptively rest in order toresup energy” for exceptionally difficult or
prolonged activity. Over-exertion will predictably triggeost-exertional malaise, which is an
exacerbation of symptoms and debilitating fatigue thatastrfdr hours to weeksld().

Based upon his comprehensive evaluation of [CLAIMANT] amd review of
[CLAIMANT]'s complete medical history, [NATIONALLY RECOGNIZED CFS EXPERT]
takes exception to [EMPLOYER]'s determination that [CMMXNT] is capable of returning to
full-time employment. He states decisively that [CMAXNT] “is not capable of ‘sustained
ability to perform multiple administrative, organizat&d, and leadership duties’ particularly of
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the complex and technical nature required by his managesdlgroat [EMPLOYER].” (d.).
He goes on to note

In summary, [CLAIMANT] is markedly impaired by Chronicatigue

Syndrome, orthostatic intolerance, and a sleep disortibese disorders
alone can cause significant disability, but the comimnaimakes it

unrealistic and unreasonable for [CLAIMANT] to perforneawsedentary
work on a regular and sustained basis. He is markedbaired by

weakness and fatigue after minimal every day activity;t-pgertional

malaise that may prostrate him for days; weakness aymope with
prolonged sitting or standing; sleep disruption that lemd®xcessive
daytime somnolence despite BiPAP therapy; and signtficamfusion and
neurocognitive dysfunction including problems with memattention,

reaction time processing speed, comprehension and calculadde is also
unable to maintain a set work schedule due to the unpreddtalds and
the fluctuating nature of his iliness.

[NATIONALLY RECOGNIZED CFS EXPERT] clearly addressebat [TPA] identifies
as activities that are ‘inconsistent’ with [CLAIMANTE] ‘alleged symptoms’. [CLAIMANT]'s
pattern of extensive rest and occasional activity igedptconsistent with his symptoms in the
context of the diagnosis of Chronic Fatigue Syndrome thadunique characteristics of that
illness.

Thus, it is clear, based upon the medical examinatimh @isability evaluation of
[CLAIMANT] conducted by [NATIONALLY RECOGNIZED CFS EXPET], [CLAIMANT]
is incapable of performing the requirements of any jobrigreanployer for which he is qualified
or may be reasonably become qualified by training, educatioexperience. As a result,
[CLAIMANT] is “disabled” under the [EMPLOYER] LTD Plan
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Neuropsychological Evaluations.

To date there have been five Neuropsychological Evaluatlonsfour separate
Neuropsychologists. Two of these have been Indepemedical Evaluations that have been
arranged and paid for by [EMPLOYER]. Each of these etialutmhave been consistent in their
professional finding of a) the underlying issues affecting4BIANT], b) the deterioration of
his abilities over the course of the testing, c) theceatile increase in fatigue over the course of
the testing, d) the full level of effort he committedthe testing, e) ruling out malingering, and f)
the debilitating condition of [CLAIMANT]. Each and ayeone of them has concluded that
[CLAIMANT] is indeed unable to maintain an employmentcaimstance. As one of the
[EMPLOYER] Neuropsychologists aptly stated, “his impdio®ncentration, poor and incapably
compensated mode of behavior and thinking combine to maka k@ry poor candidate for any
kind of work.”

Additionally, we asked the nation’s preeminent cliniceukbpsychologist specializing in
the cognitive effects of Chronic Fatigue Syndrome to retlssge Neurocognitive Evaluations,
as well as all other relevant information pertaininghis case. This review concluded that each
of the Neurocognitive Evaluations were entirely constséand that [CLAIMANT] is unable to
sustain employment even in a sedentary situation.

[2007 NEUROPSYCHOLOGIST], Ph.D.

[2007 NEUROPSYCHOLOGIST] conducted a neuropsychologicalluatian of
[CLAIMANT] on May 29, 2007. He was referred to [2007 NEURORFOLOGIST] for
further neuropsychological evaluation by his treating phgsidiPCP-CFS EXPERT]. (Exhibit
5).

[2007 NEUROPSYCHOLOGIST] conducted a clinical interview aedropsychological
testing during her evaluation of [CLAIMANT]. Throughout ethevaluation, [2007
NEUROPSYCHOLOGIST] observed that [CLAIMANT] appearedtivated to perform well
and seemed to put forth good effort. Performance omtefidicators was within normal limits.
However, his excessive fatigue was evident. [CLAIMAN&wed frequently and stated that
he actually fell asleep briefly during the 2 computerizetstedccording to [CLAIMANT], this
level of fatigue is typical for him. Thus, although imégght be capable of better performance
without fatigue, [2007 NEUROPSYCHOLOGIST] considered heremnirfindings to be a valid
representation of [CLAIMANT]’s typical cognitive functing. (d.).

It is clear from [2007 NEUROPSYCHOLOGIST]'s testing, #&swas with the
neuropsychological testing performed by Drs. [2005 IME], [2004E]iINand [INITIAL
NEUROPSYCHOLOGIST], that [CLAIMANT] is a highly inteyent person. The fact that he
suffers from Chronic Fatigue Syndrome has not diminishedA[RIANT]'s intelligence.
Rather, it has made it more difficult for [CLAIMANTD use his intellect due to problems with
memory, attention, processing speed and other cognititeréac More specifically, [2007
NEUROPSYCHOLOGIST]'s testing showed demonstrable problartize following areas
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» His performance on measures of processing speed washeitiverage to low
average range.

* Test results revealed impaired sustained attention. [RBANT] committed 8
errors of omission (not responding when he was suppogedhich is markedly
atypical for someone his age. He also demonstratadbildy in his reaction
time throughout the test. His performance suggests hbahas difficulty
sustaining his attention over time. In fact, [CLAIMANfAgported he had fallen
asleep for a brief period.

* [CLAIMANT] performed within the average to low averagega on WAIS-II|
measures of processing speed. In contrast, he perfomieh the impaired
range on a timed measure of visual scanning and tracking.

* _.Although measuring within the high average range on th&l se&ord-list
learning test, when verbal information was provided withed¢ontext of a story,
[CLAIMANT]'s ability to learn the information and rettat after a 4 hour delay
was within the low average range.

» Test results for intact visual learning indicated ovérreur delay, [CLAIMANT]
lost information he learned to such a degree he wasiripfor someone of his
age and education.

» His performance on a measure of word findings was makdor someone his
age and education.

* [CLAIMANT]’s responses on the personality assessnmagdisure suggest that he
attended appropriately to the items and responded corbisted in a forthright
manner. Consistent with his report in the clinicakigiew, [CLAIMANT]'s
personality profile does not suggest that his is suffeamgsignificant symptoms
of depression or anxiety and he does not appear to megtodiz criteria for a
psychiatric disorder(ld.).

Based upon her clinical interview and neuropsychologieating of [CLAIMANT],
[2007 NEUROPSYCHOLOGIST] concluded that [CLAIMANT]'s prerbal intellectual level
is estimated to be within the high average to superior ran§be further concluded that
neuropsychological test date suggest a decline from the$ ile\sustained attention, processing
speed, visual scanning/tracking, word finding, verbal fluency,tahdlexibility, story learning
and recall, visual memory, and mental flexibility. Sin¢her observed that research has shown
that this pattern of performance is typical of individuaith Chronic Fatigue Syndrome. [2007
NEUROPSYCHOLOGIST] also noted, importantly, that

It is important to mention that the structured, coltec nature of the
testing environment may have maximized [CLAIMANT]'s perfance.
In other words, he is likely to have more cognitive diffies in “real-
world” situations where he cannot always minimize tigractions, take
frequent breaks, and work on just one task at a tiltg. (

Relevant to this appeal, [2007 NEUROPSYCHOLOGIST] opined
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1. [CLAIMANT]'s performance on the current evaluation, a&ll as his
performance across the 4 prior neuropsychological etahsa is entirely
consistent with his diagnosis of Chronic Fatigue Syn@romccording to
the Centers for Disease Control, their researchshasvn that “CFS can
be as disabling as multiple sclerosis, lupus, rheumatdidites, heart
disease, end-stage renal disease, chronic obstructiveopaly disease
(COPD) and similar chronic conditions.” In [CLAIMANTE case, the
combination of his cognitive difficulties, fatigue, and atl#-S symptoms
precludes him from being able to maintain gainful employment

2. At this time, there is no empirically based cure f&iSC Thus, although
[CLAIMANT] might experience periods of improved functiom,is not
likely that he will recover and return to his baselieeel of functioning.
At this time, it is recommended that he continue to @pdte in
meaningful activities in which he can control his leskinvolvement.

3. . . . [CLAIMANT] is encouraged to remain socially, malht, and
physically active to the extent that his CFS will allow
4. . . . [CLAIMANT] is encouraged to minimize distractionshen

attempting complete cognitively demanding tasks. Heldhalso attempt
to focus on just one task at a time (i.e., avoid ntafking) and take
frequent breaks to pace himself.

5. Given his variable performance on measures of learning na@mory,
[CLAIMANT] is encouraged to continue to write down impemt
information to be remembered. Use of a daily planmerelectronic
organizer may be particularly helpful.

6. It is recommended that [CLAIMANT] participate in a féaadk session to
review the results of this evaluation in detdl. ).

In light of [2007 NEUROPSYCHOLOGIST]'s clinical interwieand neuropsychological
testing, it is clear that not only does [CLAIMANT]'s permance correlate highly with his
diagnosis of Chronic Fatigue Syndrome, but as of theafassting, May 29, 2007, this medical
condition and its symptoms preclude him from performingrédgrirements of any job for any
employer for which he is qualified or may be reasonbblyome qualified by training, education
or experience. As a result, it can only be concludat[tBLAIMANT] is “disabled” as defined
by the [EMPLOYER] LTD Plan.

[2005 IME], Ph.D.

As you are aware, [INITIAL TPA] had [CLAIMANT] undergo aeuropsychological
evaluation in June 2005. This neuropsychological IME wa®meed by [2005 IME], Ph.D.
Her report, which [INITIAL TPA] disability apparently retved on June 27, 2005, is included
in the claim file provided to undersigned counsel by [TPAExhibit 8). [2005 IME]

% The claim file initially provided to counsel for [CLAIMNT] did not include [2005 IME]’ IME report. In fact, the
claim file initially provided by [TPA] did not include arpart of the claim file maintained by the prior Claims
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conducted a comprehensive evaluation of [CLAIMANT] ovéwa day period. She noted that
“the only difficulty in examining the patient proved nai be from any problem with
articulation or extenuating circumstances, but instea€dmed to arise from the patient’s
persistent tiredness and fatigue.” [2005 IME] furtheraatkd “he definitely appeared to give
his best effort on all the procedures attempted. Theseneaer any indication from the patient
of any interfering factors that might bring into questithe reliability of [CLAIMANT]'s
overall results, and there was never any indicaticamgfprocedure being invalidated as a result
of [CLAIMANTT's thought, affect or behavior.” I€., p. 2).

Of relevant note in [2005 IME]’ results and interpretatiare the following:

e There was a very marked and salient discrepancy obtained
between the patient’s functional efficiency with tlasks of the
Wechsler requiring verbal, as appose to nonverbal, preblem
solving ability. In this instance, this well represented by t
patient’s obtained Verbal Scale 1Q of 125 'f9percentile),
compared to his Performance Scale I1Q of 99" (p@rcentile).

(Id., p. 3).

 The most profound deficiency seen on the Wechsler ssbtest
affected the patient on the Perceptual Speed Index, where t
patient’s Index Score of 71, places him at only tHep8rcentile.
In this instance, these data seem to represent espettall
patient’s very poor performance on procedures requiring visuo-
symbolic motor speed and efficiency, as well as nonverba
cognitive fluency in the perceptual-motor spheié.,(p.3).

* [CLAIMANT] also had difficulty with procedures requiring
identification of isolated visual detailsld(, p. 3).

* With regard to retention of information overall, thetipat's
general pattern performance is considerably less profitien
the WAIS-III results just noted suggests. The principéasure
of sustained memory skills on the WMS-III is the Gahe
Memory subtest. With composite index, the patient'dein
Score of 92 falls at only the 80percentile compared to the
normative standard. Thus, the patient’s retention fofmation
is drastically less than we would anticipate, given
[CLAIMANT]'s overall intellectual ability. Survey othe entire
array of scores from the WMS-IIl indicates that ghatient’s
overall cognitive performance, as far as retentionlsskare

Administrator, [INITIAL TPA], from the inception of [CAIMANT]’s disability claim in May 2003 through
December 31, 2006.
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Thus, [2005 IME] identifies significant cognitive dysfuncticand difficulties that
prevent [CLAIMANT] from performing any employment at.allln fact, in her diagnostic

concerned, is roughly speaking in the low average rarfige,
p.3).

» The chief areas reflecting some difficulty on the d#edd-Reitan
proved to be with tasks requiring attention to auditory rhythm
patterns, as well as speed with the dominant (right) upper
extremity. (d., p. 4).

» Aside from tiredness and fatigue, the patient does asaplain
on the Beck of concentration difficulties and logsirgerest in
general, but there is an absence of most of the twt&af
significant depressive illnesses. The patient does shoarked
alteration in certain vegetative signs, particularlyré@ased sleep.

(Id., p. 5).

* The patient’s self-report in this examination, especialh the
Minnesota Multiphasic Personality Inventory-2, results strown
to be entirely psychometrically valid, with no effoon the
patient’s part to exaggerate symptoms whatsoever, p( 6).

formulation, [2005 IME] notes:

. Current diagnostic assessment is entirely consjstent
especially when taken in light of the history and previowsmenation
finding--both those that are physical, and appear to lbgast, as well
as those that are psychological and are definitelgvaglt. These
indicate a principal diagnosis of Cognitive Disorder, notenilse
specified. The principle areas of dysfunction shownthuy patient
appear to be in the area of marked visual-motor difficldtyd
information processing speed and efficiency, with marketliaton
also in the patient's retention skills and general geteal-motor
problem solving effectiveness. These results are gndrelogous, as
this clinician views them with previous assessment indisaand they
suggest a very stable consistent pattern that is perhagsvbatmmildly
progressive since the patient in certain regards seeims declining in
cognitive efficiency overall. I¢., p. 6).

. On Axis lll, the most obvious candidates for inclusion
among the contributing health disorders, based on thangxigcords,
are the patient’s status as diagnosed Neurally Mediatgubteinsion.

(d., p. 7).
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. With respect to Axis IV, which means the significance of
psychosocial factors, | would rate these as a 3, meamatdglite patient
has suffered from some stress with respect to jate@l adverse
feedback as well as poor self-estimation of his owfopeiance, and he
has struggles with coincidental features of his health,chvlalso
constitutes something of a stressor. However, theseoti@ppear in
and of themselves major, though the impact on the patieealth and
his anxiety problems may be somewhat greatek, {§. 7).

. With respect to Axis V, global assessment of functignit
appears that the patient performs most of the actiafiesily living in
his own behalf. However, | would rate his overall fimting as being
much lower now than that given earlier by [2004 IME], whicds a 60,
and rate his current level of performance at approximately, based
on his global description to me of his functional effesness at this
time. That is, the patient is markedly affected inuanber of areas of
his life by his Axis Ill Disorder, as well as his Axis idorder. [d., p.
7).

Thus, [2005 IME]' diagnosis of [CLAIMANT] is not only coissent with the previous
diagnoses of Drs. [INITIAL NEUROPSYCHOLOGIST] and [20(ME], but, in fact, shows
increased deterioration in [CLAIMANT]'s functional efftiveness.

Finally, in regards to her conclusions and recommendati®®)5 IME] states as
follows:
* This patient is significantly impaired in a number of areé his life,
and there appears to be no question whatsoever abowtlithey\of the
various diagnoses he has received. In fact, currenmig&ton
documents fairly clearly what will be discussed beldid., p.7).

 The principle disorder here is an underlying neurologicditmm,
presumably NMH and the residuals of this patient’'s previ@usologic
surgery and the pituitary tumor, which are Axis Ill diages and are
not mental disorders as such. The patient does haweusaognitive
symptoms that | regard as severe, and he also appeadutnchioning
decreasingly well across time. Therefore, the lgitet of the question,
which has to do with the extent of the impairment, difinishould be
answered as yes, meaning affirmatively that the patgenbt going to
be able, as he now functions, to conduct any meaningfulogmpnt.
(Id., p.7-8).

* From the examination results just reported, the paienformation
processing speed, his capacity with tasks requiring timing @amel t
limits, and the massive deficits in his general retentelative to his
other skills are all hallmarks of his cognitive diffitgak at this point.
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Moreover, the evidence is that even since the fairtgme report by
[2004 IME] in 2004, [CLAIMANT] is decreasing in his functioningaat
fairly rapid pace. I¢., p. 8)

With the clinical course this patient exhibits now, thase no
anticipation that [CLAIMANT] is going to return to fullme
employment of any sort. To this writer's knowledge, N4 a chronic
and persistent condition, and no recovery is expectddss the patient
responds to stimulants, which is not the case here. fab,
[CLAIMANT] has utilized and continues to utilize to senextent a
variety of psychotropics, as has been recommendetenang him by
previous consultants, and all this intervention has leseantially to no
avail. (d., p. 8).

With respect to question number 4, the patient’s “motiveto return to

the work force” is only what is typical with individualgith this
previous sound work history. That is, [CLAIMANT] reportsat he
wishes that he were productive and capable, but he recognizes
accurately that his impaired concentration, poor and ifdgpa
compensated mode of behavior and thinking, combine to make him a
very poor candidate for any kind of worlkd.( p. 8).

With respect to question number 5, whether the patgentiirently in
“appropriate treatment,” | note in the first place thatt least to this
writer's knowledge, there is no additional appropriatetineat. The
patient remains in certain forms of treatment, but ibusth be
emphasized that he does not for the most part exhibgratal disorder
in my opinion that is amenable to care. Instead, heb&gisustained
deficits that are basically neurologic in origin. Whalertain forms of
cognitive rehabilitation, such as those recommended IRYTIAL
NEUROPSYCHOLOGIS] and [2004 IME], might make the patient
more comfortable with his current living circumstancégy are not
going to habilitate or rehabilitate him, nor are theyngoio yield a
changed result as far as employability is concerridekse are basically
palliative treatments, not curative oned., p. 8).

The remarks about whether or not the patient is seepsy&hiatrist or
any other kind of therapist is completely superfluousoaghether or
not he has NMH or is the subject of residuals fromiagfaadditional
neurologic difficulties...The idea that he is somehow thctim of a
“psychiatric,” functional, or emotionally driven cohdn alone is
simply erroneous. | think the previous opinion of the stiimg
psychiatrist, Dr. Kenneth G. Busch, dated 5/27/04, is drgs&ar on
this topic as well. I¢l., pp. 8-9).
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» We realize that there is a great deal of verbiagedmtivious reports
from [INITIAL NEUROPSYCHOLOGIST] and perhaps also [2004
IME] that can be construed as not merely reporting ¢lsalts of their
examinations, but commenting on the nature of the clipicedentation
and in [INITIAL NEUROPSYCHOLOGIST]'s case, presenting a
possible neuropsychologic rationale for the deficiteeolked. Although
there is nothing in present findings or in present opin@oontradict
any of this material from either of these two previousistitants,
neither is there any basis in either set of statenfentsoncluding that
there is anything invalid about [CLAIMANT]'s illness, thearked and
devastating impact it has had on him functionally, andsémg doubtful
and guarded prognosis that attends that conditimh, p 9).

Thus, it is crystal clear from [2005 IME]’ report, includingetfindings and conclusions
contained therein, that [CLAIMANT] is completely sdibled from performing any type of
employment on a full-time basis at this time and, nlikety, in the future.

[2004 IME], Ph.D.

The prior Claims Administrator, [INITIAL TPA], alsodd [CLAIMANT] undergo a
neuropsychological examination with [2004 IME], Ph.D., May 2004. (Exhibit 9).
[CLAIMANT] did undergo the cognitive rehabilitation remmended by [2004 IME] in his
report. However, although initially of limited benefibhe cognitive rehabilitation provided by
[2004 IME] did not provide any long term gain in [CLAIMANT]tognitive condition.

[2004 IME] makes a number of highly relevant findings in his repleat are highly
consistent with both [CLAIMANT]'s medical conditiprChronic Fatigue Syndrome, and his
substantial cognitive problems. Among his findings aredhewing

* This overall pattern indicates great concentratioficdifies associated
with his medical condition. This is significant enoughkeep him from
effectively utilizing his cognitive and intellectual potentia

* There are not indications of malingering.

» There are great concentration difficulties, fatiguwl ather issues that
combine to keep him from effectively tapping into this po&dnti

* However, his concentration difficulties combined whis worry and
fatigue greatly impede [CLAIMANT] from being able to effety
encode information and this is at the root of his “funi® memory
difficulties.
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» There are indications of problems concentrating enoughprbduce
memory problems.

* Neuropsychologically, due to significant concentratioficite he would
not be able to work in his job capacity and completedbtges on a full
time basis.

* With regard to returning to a work setting, [CLAIMANT] appedo be
well motivated.

» There is great variability in performance. Howevers important to note
that this is not due to malingering but is in fact comrntmmis medical
condition and his overall fatigue as the day progresses.

* Yet, at the current level of poor concentration, he willnot be able to
function appropriately in his current work setting.

» Continuing to be as active as possible and having a deikgdsle and
regimen will keep a depression from worsenifd.).

In his report, [2004 IME] found that “there is great varigpin performance. However

it is important to note that this is not due to malinggrbut is in fact common to his medical

condition and his overall fatigue as the day progresseiis statement by [2004 IME] concisely

summarizes [CLAIMANT]’'s medical condition and the tfdlcat he never knows from one day to

the next whether or not he will be bedridden or rmeeuple of good hours during the course of
the day to accomplish tasks. It is this unreliabillist further hinders his ability to carry out

regular, sustained employment activity of any kind. tA# physicians who have expressed an
opinion regarding [CLAIMANT]’'s work status have unanimoustgted that he is incapable of

performing any employment duties.

[INITIAL NEUROPSYCHOLOGIST], Ph.D.

Due to his ongoing substantial cognitive difficulties, [CMARANT] was referred for
neuropsychological examination and underwent an ewafuatiwith  [INITIAL
NEUROPSYCHOLOGIST], Ph.D.

[INITIAL NEUROPSYCHOLOGIST] actually performed two alations of
[CLAIMANT], the first in August 2003 and a follow-up May 2004. (Exhibits 10 and 11). In his
2003 report, [INITIAL NEUROPSYCHOLOGIST] noted “(t)h&leurocognitive disturbance
[CLAIMANT] presents follows a well defined and empirigawell supported model ...
concerning different memory disorded syndromes in relatio prefrontal CNS related
impairments versus impairments of the hippocampalo and-hpyepacampal structures.”
(Exhibit  11). Based upon his neuropsychological testing andical interview of
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[CLAIMANT], [INITIAL NEUROPSYCHOLOGIST] concluded tha[CLAIMANT] “really is
cognitively unable to sustain an employment circumstandd.).

In his May 2004 report concerning his follow up evaluationGMAIMANT], [INITIAL
NEUROPSYCHOLOGIST] stated “(t)here really is an endyirand disabling neurocognitive
deficit affecting this gentleman.” (Exhibit 10). He went to indicate “(t)he amnesia features,
the difficulties with the sequential planning of intentiand the difficulty with the relevant
implementation of intention into action programs dell concisely with the characterization of
the dys-executive syndrome.”ld(). [INITIAL NEUROPSYCHOLOGIST] then opined that
“[CLAIMANT] is unable to function in an employment caxt.” (Id.).

As in the case of all of the other evaluating clihibeeuropsychologists, [INITIAL
NEUROPSYCHOLOGIST] is of the opinion that [CLAIMANT' demonstrated cognitive
deficiencies rendered him unable to engage in the perfaenaf the duties required in any
regular, sustained employment. Although his opinion wasfirst opinion provided by any
psychologist regarding [CLAIMANT]'’s inability to work due this objectively identifiable
cognitive deficiencies, [INITIAL NEUROPSYCHOLOGIST]sonclusion has been repeatedly
confrmed by the evaluations of Drs. [2004 [IME], [2005 IME] dan[2007
NEUROPSYCHOLOGIST], and is as relevant today as & when first provided in 2003.

[NATIONALLY RECOGNIZED CES NEUROPSYCHOLOGIST], Ph.D .

A review of the reports of all evaluating Clinicatyéhologists was undertaken by
[NATIONALLY RECOGNIZED CFS NEUROPSYCHOLOGIST], Ph.b [NATIONALLY
RECOGNIZED CFS NEUROPSYCHOLOGIST] is nationally ogoized as a leading
researcher on cognitive and behavioral aspects of chromcapd persistent fatigue. She is a
member of the Board of the International AssociatddrChronic Fatigue Syndrome and has
served on major committee assignments regarding GhFatigue Syndrome with the National
Institutes of Health. She has published books and artielgarding the cognitive issues related
to Chronic Fatigue Syndrome in numerous well-respectedcailgdurnals. (Exhibit 7).

[NATIONALLY RECOGNIZED CFS NEUROPSYCHOLOGIST] reweed the reports
of Drs. [2007 NEUROPSYCHOLOGIST], [2005 IME], [2004 IME] and [INAL
NEUROPSYCHOLOGIST]. She also reviewed [CLAIMANT]®edical records, volunteer
information, surveillance summaries from the clail®, fand notes prepared by [CLAIMANT].
Based upon her review of this substantial amount of irdtion as well as her expertise in
evaluating cognitive function in patients with persisté&itgue and pain conditions such as
Chronic Fatigue Syndrome, [NATIONALLY RECOGNIZED CFS NROPSYCHOLOGIST]
provided her opinion regarding [CLAIMANT]’s current cognitismatus. (Exhibit 6).

* INATIONALLY RECOGNIZED CFS NEUROPSYCHOLOGIST] isat related in any way whatsoever to the
claimant, [CLAIMANT]. They have no previous relatitg and their only current relationship consists of
[NATIONALLY RECOGNIZED CFS NEUROPSYCHOLOGIST]'s résw of the previous neuropsychological
evaluations and her report that was prepared for this appeal
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[NATIONALLY RECOGNIZED CFS NEUROPSYCHOLOGIST] reped the
following salient findings from the neuropsychologieabluations provided to [CLAIMANT]

* [CLAIMANT]'s scores on the WAIS-III indices poinbta superior ability
when required to comprehend and use verbal informatiderumtimed
conditions. Working memory, the ability to hold infeation briefly
online for further use appears to be in the average rangelatve
weakness for [CLAIMANT]. Likewise, when reported, progiag speed
was in the average range, again a significant weaknelss hie context
of [CLAIMANTT's overall intellectual functioning.

* It appears that [CLAIMANT]'s ability to sustain attemi is poor,
working memory is within the average range (a relatieakmess), and
information processing speed is slow. However, frondtte provided it
seems that when challenged, [CLAIMANT] “rises to tbecasion”
performing better on tasks that are more effortful.

* [CLAIMANT]'s memory performance was variable. Whilstllearning
was in the high average range, retention and spontanecaisaspecially
of complex visual information suffered. Based on WMS$ déneral
memory indices provided, memory performance was consisidth
overall intellectual function in 5/2004, but significantlycdeased when
reassess in 6/2008d.).

As a result of her review, [NATIONALLY RECOGNIZED K5
NEUROPSYCHOLOGIST] expressed her opinion that [CLAIMANTinemory seems to have
significantly deteriorated over time. She attributb® tmarked deterioration to contributing
factors, including poor sustained attention and sloweaknmdtion processing speed affecting
encoding and retention of information. [NATIONALLY HTOGNIZED CFS
NEUROPSYCHOLOGIST] further opined that “(c)ombined threxm@ment in these high level
cognitive functions will preclude [CLAIMANT] with certaty from working in the fast paced
and challenging environment he left at [ EMPLOYER]. lumdikely, that [CLAIMANT] will be
successful when required to follow complex conversatiangetailed program development
plans. Importantly however, the cognitive decrementsened will also impact on his
performance in a slow moving, sedentary environmentd.).( After providing examples of
sedentary occupations [CLAIMANT] would have difficulty rferming, [NATIONALLY
RECOGNIZED CFS NEUROPSYCHOLOGIST] stated

While these examples may sound extreme, many CFS patiecwsinter
these difficulties every day making it impossible foamy to function in
any working environment. [CLAIMANT]'s cognitive profile isnérely
consistent with that observed in the majority of guat8 with CFS. Most
patients are yearning to remain productive members of scamnetyoften
try “extra hard” to accomplish cognitive tasks, previousasily
completed, but now complex and challenging. This efifte¢n leads to
significant post-exertional fatigue, a major issue f@ngn CFS patients,
rendering the patient housebound for days afterward.
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Finally, based on my reading of the neuropsychologieabnts provided
to me, all examiners agree that [CLAIMANT] has diffiices in the areas
outline above. It appears unreasonable and ill advisedutgect

[CLAIMANT] to additional neuropsychological testing to ok for

evidence that might contradict the professional opinion foér

independent clinical neuropsychologists, two of whom weneducting

independent medical examinatio(isl.).

It is thus abundantly clear that [CLAIMANT] is incaga of performing not only the
duties of his prior managerial position with [EMPLOYERJthkalso the duties of a Market
Research Manager, Product Development Manager, and Prioduelopment Supervisor that
[TPA] contends he is capable of performing. In fact,edaspon the findings of the four
independent clinical Neuropsychologists who have evaluaté¢d®IMANT] to date, and as
confirmed by [NATIONALLY RECOGNIZED CFS NEUROPSYCHOLQST], he is also
incapable of performing any sedentary positions, such aseddita or receptionist in slow
moving work environments, due to his substantial cognitiveideities.

THE REASONS PROVIDED BY [EMPLOYER] TO TERMINATE [CL AIMANT]'S
LONG TERM DISABILITY BENEFITS ARE ERRONEOUS AND CON TRARY TO THE
OVERWHELMING AND UNREBUTTED EVIDENCE OF RECORD

[CLAIMANTT's Volunteer and Other Activities Are Not Onl y Consistent With The
Diagnosis Of Chronic Fatiqgue Syndrome But Also Were Recommend@&y His and
[EMPLOYER]'s Own Medical Experts

[EMPLOYER]'s decision to terminate [CLAIMANT]'s londgerm disability benefits is
based, in large part, upon its videotaped surveillanoehashowed [CLAIMANT] driving his
vehicle to Baltimore to attend a function at Camden Yarus upon [CLAIMANT]’s volunteer
activities as a Director of Referees and referee ®fYOUTH CLUB]. [EMPLOYER] explicitly
states that activities observed during surveillaaod [CLAIMANT]'s volunteer activities are
‘inconsistent’” with [CLAIMANT]'s ‘alleged symptoms’and infers that [CLAIMANT] is
sufficiently recovered from his Chronic Fatigue Syndeoand therefore his medical condition
poses no obstacle to his return to full time employmfIPLOYER]'s inference is not supported
by the generally accepted medical evidence that activdth mental and physical, is not only
beneficial to patients suffering from Chronic Fatigusnd@ome but is necessary to prevent
‘deconditioning’ as well as psychiatric conditions such depression from worsening their
condition. These activities are not ‘inconsistenthwits condition and definitely not evidence that
the condition has resolved. In fact, each examinirgem, including those working on
[EMPLOYER]'s behalf, has recommended that [CLAIMANK@ep as active as possible within the
bounds of his illness.

The Centers for Disease Control (CDC) is very cleamaimtaining activity levels while
suffering from Chronic Fatigue Syndrome explaining thad ftmportant not to avoid activity and
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exercise altogether. Such avoidance leads to serious deconditioning and toatlyaworsen other
symptoms.” They note thatCFS patients must learn to pace activitieghd that“The goal is to
balance rest and activity to avoid both deconditioning from lack of actvitlyflare-ups of illness due to
overexertion.”(Exhibit 22).

The following discussion addresses each of thosevitaesi [TPA] maintains is
‘inconsistent’ with [CLAIMANT]’s ‘alleged symptoms’ in dail as well as in context with the
medical knowledge surrounding the diagnoses [CLAIMAN&$ received due to overwhelming
objective medical evidence.

VOLUNTEER ACTIVITIES |IRRESPONSIBLY ANALYZED BY [TPA]

[CLAIMANT]'s volunteer activities with the [YOUTH CLB] do not rise to the level of
activity that a reasonable person could conclude toviderece of his ability to carry on full-time,
regularly scheduled employment. As noted in his affidévis activity took only 5 to 10 hours per
week and was performed by [CLAIMANT] in short periodgnthe course of the entire week as he
was available to. The positions were not demandingtlaagbosition of director of referees for
[YOUTH CLUB] performed only a few of the many dutiessdebed in the list [TPA] used for
analysis. Attached as Exhibits 20 through 21B are aitglfrom individuals associated with the
[YOUTH CLUB] attesting to the time and duty demandsceth upon [CLAIMANT] by these
positions as well as his ability to perform such duti€dearly, a reasonable person could not
contend, based upon this unrebutted evidence, thatdhisteer activity supports the conclusion
that [CLAIMANT] is capable of “the sustained abilityo perform multiple administrative,
organizational, and leadership duties” as contend¢@R»3].

Other [YOUTH CLUB] representatives have also submhittfidavits noting that the other
activities [CLAIMANT] was involved in were also minintglchallenging. (Exhibits 21A and
21B). [YOUTH CLUB VOLUNTEER] testifies that the lsoof a league director, after some about
10 hours over two months of pre-season organizationydlesequires less than an hour a week
during the season and his coaching requires abouh@us per week. (Exhibit 21B). [YOUTH
CLUB REFEREE] testifies that during her refereeiagfivities with [CLAIMANT] he often
appeared fatigued and confused to the point that tineeveerte extended and she would have to
work extra hard to compensate for his health issueshilgit 21). All [YOUTH CLUB] individuals
also commented on occasional confusion with either @ayror not enough referees showing up.
(Exhibits 20 through 21B).

Also attached is an affidavit of [YOUTH CLUB COMMIS3NER], the Basketball
Commissioner for [OTHER YOUTH CLUB] in Virginia, thecal basketball league that [TPA]
took the “director of referees” position off of the imet and used the duties of that position as a
basis for terminating [CLAIMANT]'s long term disabilithenefits. (Exhibit 18). [YOUTH
CLUB COMMISSIONER] testifies that not only does t@THER YOUTH CLUB] director of
referees not actually perform many of those duties,pbegon requires only 5 hours per week on
a sporadic basis as her schedule allows to perforrdutggs. This is confirmed in the affidavit
of [DIRECTOR OF REFEREES], the director of referées[OTHER YOUTH CLUB], who
has a full time job as an office manager. (Exhibit 18n analysis of the two organizations
reveals that [OTHER YOUTH CLUB] is much larger thanQUTH CLUB] with 50% more
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games each week and more than double the number of refef@eaIMANT]'s [OTHER
YOUTH CLUB] counterpart is paid $2,500 for the season, WM@IeAIMANT] performs his
activity on a strictly volunteer basis. Both [OTHE®UTH CLUB OFFICIALS] confirm that
this role described in the document [TPA] used as thes basitheir decision making requires
only basic organizational and administrative skills. THER YOUTH CLUB
COMMISSIONER] specifically notes that “No analyticahanagement, or leadership skills
whatsoever are required” in the duties of the directoeferees of [OTHER YOUTH CLUB].

Furthermore, both OTHER YOUTH CLUB COMMISSIONER]dafiyOUTH CLUB
COMMISSIONER] are attorneys who testify in theiridévits that no one contacted them on
behalf of [EMPLOYER] in order to ascertain the dutidstiee position, the level of effort
required, or the skill sets required to fulfill this role.

[YOUTH CLUB COMMISSIONER] addressed the award given[@LAIMANT] by
stating

“Regarding the [AWARD] that [CLAIMANT] received this padanuary,
the primary reason he received the award was becausestiy of not
being employed, he was flexible and could help out a fewshmare per
week than most of my other volunteers that had faletjobs. This
assistance was very valuable to the organization, althihegactivities he
assisted with did not require a significant amount wietior more than
clerical skill sets. [CLAIMANT] was certainly a daséng recipient, but it
is important to recognize that this volunteer positiothwo set schedule
and primarily clerical skill sets is in no way comgaeato any full or part
time employment in hours worked or skills required. Babic he
provided a few more hours a week than other volunteers athdoden
volunteering for several years. | spread this awardiratcand it was
[CLAIMANT]'s turn.” (Exhibit 20).

Simply put, no one from [EMPLOYER] or [TPA], or anyoleting on their behalf,
performed any reasonable level of due diligence which dveupport any reasoned analysis to
determine the true nature of [CLAIMANT]'s volunteer iaittes for [YOUTH CLUB] relative to
his ‘alleged symptoms’. Essentially the case managasbgd a few things off the internet,
made assumptions to meet her goals then made subjectigkisions based on those erroneous
assumptions.

[CLAIMANT] has always cleared these activities withs Iphysicians, including those
contracted to [EMPLOYER]. In fact, [CLAIMANT] includkhis role at the time with [YOUTH
CLUB] in his initial application for LTD benefits whethe claims were administrated by
[INITIAL TPA]. His physicians encouraged such activitiegtie extent [CLAIMANT] was able
and [2004 IME], one of the Neuropsychologists retainedHMPLOYER], even stated that
[CLAIMANT] should be “Continuing to be as active as pb&siand having a daily schedule and
regimen will keep a depression from worsening.” (Exhihit @JLAIMANT] was following the
directive of the [EMPLOYER] contracted expert who sideered these volunteer activities when
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doing his reasoned analysis concluding in his expert opiniah [[BLAIMANT] was not
employable.

SURVEILLANCE ACTUALLY SUPPORTS [CLAIMANT] S‘ALLEGED SYMPTOMS'’

[TPA] hired a private investigator to conduct surveillanc@GfAIMANT] in March and
April 2007. The video provided by [TPA] was taken during a three gkxiod. The total
amount of time videoing [CLAIMANT] over this entire tlrelay period is 17 minutes and 34
seconds of video (11 minutes and 8 seconds of which was lgctiadomeone other than
[CLAIMANT]). It is neither compelling nor demonstratiwvidence of [CLAIMANT]'s ability
to perform sustained, full-time employment.

On the first day, he is briefly seen exiting his houskisnbathrobe. On the third day, he
is seen briefly driving his daughter one mile to scho®h neither day is he observed at any
other time. On the middle day, [CLAIMANT] attended @sbball team ‘Fanfest’ with his son,
driving 57 miles, going ‘across state lines’. This actiwgs misrepresented by both the
investigator and by the [TPA] Claims Manager.

[CLAIMANT] described the events of that day in his atted affidavit (Exhibit 12) as
follows:

Understanding the nature of my illness, it is cleat th& is not in the
least bit ‘inconsistent’ with my complaints. To begwith, | rested the
entire day before to have enough energy for the tfihe day after was
spent recovering from the trip. In addition, during the krgot confused
finding the parking lot, found a spot at the event toasd rest (often
napping) while my son participated in the event, and uptumniag that
afternoon, went straight to bed (see attached emaliamge with my
sister). This behavior igntirely consistent with the nature of my
symptoms in context with my iliness.

[CLAIMANT]'s son discusses this in his statement (Exh2¥):
My dad has been taking me to Orioles games since ffivayears old,

1995. Although he has taken me up there very often, he gatssal and
missed the turn in for the parking lot. We ended up gaitwthe city and

® [CLAIMANT] did not attend a Baltimore Orioles bas#bgame as [EMPLOYER] contends in its May 11, 2007
letter. The event was the annual Orioles FanFestchwisd been rescheduled from an earlier date. This is an
important distinction given the nature of the two typeevents, at the Fanfest, [CLAIMANT] was able todfian
isolated place to sit, often napping, while his soerated to the activities at the event. The Oriolesdiclay

their first game of the 2007 Major League Baseball seasthApril 2, 2007. (Exhibit 12A). This is just one
simple example of the numerous factual inaccuraciesirapon by the case manager to attain her pre-detamine
objective of terminating [CLAIMANT]'s long term disabgitbenefits.
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finding our way back to the parking lot. He then turi@d the wrong
parking lot and finally realized how to get to the righeo

When we arrived, we parked close to the stadium, and watkedd for a

while. Whenever he had the opportunity, he found a seatestetrwhile

| looked around the various events. We ate at oneeafestaurants in the
stadium and while | stood on line for player autographsahe/isere there
were various speaker presentations. It was clear wheturined that he
had been napping.

When we returned, my father went straight to bed anch’t decall seeing
him again until the next day. (Exhibit 27).

The following email exchange took place that afternodwéen [CLAIMANT] and his
sister upon returning from the event:

Dot — Thanks so much for the stuff you have sent.... | gastin from

being out with Robert all day and am exhausted... I'll havleoi at it
once | wake up from the nap that I'm about to collapdge.i..(Exhibit
15A)

The ‘header’ information from this email is attachegtove the authenticity of the date
and time sent. 1q.).

The above evidence confirms the severity of [CLAIMANT3yamptoms and that despite
having to deal with the responsibilities of being a fafhem time to time, he has to deal with
the need for significant rest prior to and post-exedlianalaise after something as simple as
being out of the house for several hours doing a sedentawitya with his son. This
demonstrates quite clearly the severity of [CLAIMANS Jsymptoms from Chronic Fatigue
Syndrome.

[NATIONALLY RECOGNIZED CFS EXPERT] also weighed innothe surveillance
video and its lack of relevance. He stated in his report:

Surveillance of [CLAIMANT] was obtained April 30-May 2, 200and is

purported to show ‘normal work ability.” In fact, this seillance only

showed that [CLAIMANT] had one exceptional day during whiof

drove to Baltimore and sat to watch an Oriole’s fanfedich did not

require concentration, exertion, or participation. TFEaene surveillance
confirmed that he was inactive the day before (pre-emptést) and
inactive the day after (post-exertional malaise). (BxI3p

6 007.
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[CLAIMANT] has never claimed that he is an invalid oatthe can do nothing at all. In
fact, he tries to do everything he possibly can, sometiméss detriment. He openly disclosed
these activities on his initial LTD application and dssed them with the [EMPLOYER] IME
medical experts. However, due to the complicatioh&i® symptoms from Chronic Fatigue
Syndrome, Dysautonomia, and Hypersomnia, he is no Igigesically capable of performing
sustained physical activity over numerous hours, daysksvaad months. In fact, there is
nothing in the video or the [TPA] claim file that wouldnaenstrate [CLAIMANT] could carry
out sustained physical activity over these periods of time.

The courts have addressed this issue in cases slichiras. Shalala 840 F. Supp. 751
(D. Or. 1993), where the Federal Court stated:

a disability claimant need not vegetate in a dark roonoraer to be
deemed eligible for benefits nor should an otherwigghbdd claimant be
penalized for attempting to maintain some sort of nacyna her life and
a modicum of independenc@he critical issue in a disability case is the
claimant’s capacity for work activity on a regular and continuous,
ongoing basis.(emphasis added).

Thelrwin Court went on to note:

One of the more perplexing aspects of CFS is that stsfeften report
that their condition varies considerably from day to. daye day they can
function reasonably well while on another day they ma@ynable to get
out of bed.

Likewise, inCohen v. Secretary of H.H,964 F.2d 524 (6th Cir. 1992), a case in which
the plaintiff was a CFS patient who finished one yedraat School in three years, the court
saw her activity as a tribute to her courage and detetiornia refusing to surrender to the
debilitating affects of her iliness. The court went oma¢&nowledge that

“CFS is characterized by exacerbations and remissiovhich are
unpredictable in nature and which make sustained work activityally
impossible”

The lack of compelling evidence in the video is clear sfeite and has been commented
upon by [CLAIMANT]’s physicians. For example, in hisid#vit, [PCP-CFS EXPERT] states

| have had the opportunity to review two CD ROMs comtgirsurveillance
videos taken of [CLAIMANT] and corresponding reports bypavate
investigators apparently hired by the disability resu The most recent video
was taken on March 31, April 1 and April 2, 200the March 31 surveillance
is mainly of someone other than [CLAIMANT]. [CLAIMAN shows up
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briefly in his robe, picking up what | understand éohis cat. Likewise, there
is nothing extraordinary in the April 2 surveillance.On April 1,
[CLAIMANT] is shown getting into a car with a young mevho | understand
is his son. [CLAIMANT]'s son gets gas for his car, LEEMANT]
presumably pays for it and then drives to CamdensviarBaltimore to attend
some event. | do not see anything extraordinaryigdiwveillance either.
[CLAIMANT] appears to have driven his car some 50 G0 miles.
Occasional trips by persons suffering from ChronicgkatiSyndrome are not
contraindicated for medical reasons and taken in cowithxhis pre and post
driving activities (extensive resting) are in no waonsistent’ with his
symptoms. (Likewise, [CLAIMANT]'s trips to New Yorkand North
Carolina to visit family are not prohibited by his CB6the severity of his
symptoms, so long as his travel is planned to accommodatgrhptoms, as
necessary. Further, [CLAIMANT] reported that heyoshgaged in limited
activities during these visits and had to rest in foedsubstantial periods of
time while away.). Rather, | encourage patientgetaut of their house and to
travel occasionally but remind them not to overdueettalise that could
exacerbate their symptoms and could cause their medwalition to
deteriorate furtherAlthough it is not shown on the video, | am advised lieat
became somewhat disoriented upon arriving in Baltimdreye past the
ballpark, became confused and somewhat lost, but tdiynégound the
ballpark again. In light of the fact that [CLAIMANTHas driven to this
ballpark a number of times over the years, his acapasentirely consistent
with someone suffering from the characteristic symptofrChronic Fatigue
Syndrome. He apparently rested the day before anda after his trip to
Baltimore, based upon the lack of any substantial végheat activity on either
of those days, and attended a sedentary event tpahded his energy
reserves. | saw nothing on the surveillance video ishatconsistent with
either his symptoms or the nature of the diagnoses hedeged and they in
no way alter my opinions regarding [CLAIMANT]'s disablsthtus or his
inability to work on either a part-time or full-time,gidar and ongoing basis.
The surveillance video demonstrates nothing of substanceshow
[CLAIMANT] was at that time or any other time sinc€03 capable of
working a regularly scheduled, ongoing job on eitherratipae or full-time
basis. | have also reviewed a second CD ROM containing diawee of
[CLAIMANT] in May and June 2005. Since [CLAIMANT] eceived
disability benefits during this period of time and tHeability insurer
apparently saw no reason based upon the contents ofdixs to terminate
his benefits, it appears to me that it is irrelevamd | will not address the
specifics contained in it. | do note that | saw imgthextraordinary in that
surveillance that would be either inconsistent withdiagnosed condition of
Chronic Fatigue Syndrome or his inability to work othexi a part-time or
full-time, regular and ongoing basis. There is ngtlwontained in either of
these two surveillance videos that would alter my opitiat [CLAIMANT]

is and has been since 2003 disabled from performingetherements of any
job on either a part-time or full-time, regular andaing basis. (Exhibit 1).
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[NATIONALLY RECOGNIZED CFS EXPERT] also commented ¢ tearlier surveillance
[INITIAL TPA] had placed [CLAIMANT] on in 2005

Similarly, surveillance on May 9-15 and May 31-June2R05 did not

demonstrate any activities beyond the ability oéespn disabled by CFS/ME,
and it is absurd of [INTERNAL PHYSICIAN] to concludéat it would

require a ‘higher level' of cognitive functioning to deinn familiar areas,
make a couple of routine purchases, pump gas, and avasimdshield.

(Exhibit 3).

[CLAIMANT] remarked upon the video surveillance as weltldimitations he faced due to his
illness, indicating

Regarding the surveillance [TPA] had me under for thres,day of the
days | was observed leaving the house once each day rprbvef
periods (the first in my bathrobe retrieving my cat frameighbor’s yard,
the second driving my daughter one mile to school). Omidele day, |
was observed driving my son 57 miles to a baseball eveiRA| has
turned this into my ability to ‘drive extensive distancasd stating that it
is “inconsistent” with my “alleged” complaints. Thels@ stated that |
showed no limitations. This is in fact not inconsistemth my
complaints, especially in context of the diagnosisave received, and
there were in fact several limitations during this drivThis will be fully
explained later in this statement. These were liroiat that an
investigator is in no way capable of recognizing, nor dicattempt to.
Furthermore, per the claim file, the case manager aliceven review the
video of me when translating the investigator’'s notesipfactivities into
her subjective and invalid conclusions. We know thisabse when my
attorney requested the video, the claim file showsthigtase manager at
that point had to request it from the Investigative fasit had not been
previously sent to her. When we did receive the videmas of such poor
quality it was hard to make out much detail at all. (BxHi2).

The surveillance videotape is episodic in nature, totaisg than 68 minutes over the
total of twelve days [CLAIMANT] was under surveillancé fact, nine of the total twelve days
[CLAIMANT] was under surveillance, he did little more theonduct routine activities such as
drive his daughter to her nearby school, walk the dog a emigimes, and was rarely seen to
leave his residence otherwise. The other three daysritared out for family commitments and
the evidence shows that upon returning home was notaggen. This is evidence of ‘post-
exertional malaise’ and is one of the defining symptanatieria of Chronic Fatigue Syndrome.

The surveillance not only does nothing to demonstrate [RIANT]'s ability to carry
out sustained employment over a period of days, weeksthswan years but with responsible
reasoning, it actually confirms his complaints. Itrresponsible and unprofessional to attempt
to portray [CLAIMANT] as malingering and exaggerating his syonp by not assessing the
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surveillance in it’s totality and choosing only to ‘chepick’ one event, not understanding it in
context and ignoring it’s impact on him.

There is absolutely nothing in the twelve days of sllare to contradict
[CLAIMANT]'s ‘alleged’ medical condition or prove heossesses the ability to perform
sustained, full-time employment, especially in light bé tsubstantial medical documentation
evidencing the chronic, disabling condition of [CLAIMANT] Iphysicians who have treated
him over the course of years and see [CLAIMANT]'s good &dad days. As a result, the
videotape is not persuasive evidence of [CLAIMANT]'s trapability to work on a full-time
basis and, properly analyzed in context of the diagniesdsas received, it clearly supports his
‘alleged symptoms’.

MEDICAL PUBLICATIONS ADDRESSING ACTIVITY AND CHRONIC FATIGUE SYNDROME

Despite [TPA]'s claims that [CLAIMANT]'s volunteer dnother activities are inconsistent
with his medical condition, medical literature sugg@sts the opposite. Attached as Exhibit 22 to
this appeal are several medical articles providing indbion regarding the beneficial nature
although not curative, of regular exercise and othevites for persons suffering from Chronic
Fatigue Syndrome.

Activity should include both physical and mental exereisd lack thereof is detrimental
both physically and psychologically. Sachi Thanawala BndRenee R. Taylor state in their
research published in the May, 2007 Journal of Chronic Fatigugr&me:

“Research has been conducted to study the influence afigcom the
physical, social, and psychological well being of peopith CFS.

Strategies such as avoidance/escape, denial, mental emavidral
disengagement, information seeking, and accommodatingngsslihave
been reported to be associated either with greatetsledMe fatigue,
impairment, or other psychosocial issues in CFS. Itrasty maintaining
activity, positive reappraisal, and seeking social supporé associated
with lower levels of impairment and greater psycholabiavell

being.”(Exhibit 22) (References omitted)

In their article “Pain and Fatigue” in the Handbook bdf@hic Fatigue Syndrome (Jason,
Fennell, Taylor), Drs. Dennis Turk and Beatrice Ellisenot

A common feature of both CFS and FMS is physical detiondig.
Thus, exercise to improve endurance and flexibility is @pgate for both

" Each of the 4 Neuropsychologists who have comprehépsivaluated [CLAIMANT], including the 2 hired by
[EMPLOYER] to conduct Independent Medical Examinations, lspeeifically found that he isot malingering,
has substantial cognitive problems, and is unable tk.w@xhibits 5, 8, 9, 10 and 11). Likewise, the expert who
reviewed all of these reports and test results agrébdtvese unbiased assessments. (Exhibit 6). Thus, éhists
only unanimous evidence that [CLAIMANT]’s substantial ctige impairments prevent him from engaging in full
time, gainful employment.
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pain and fatigue. There may be both direct and indireciefits of
exercise.  Direct benefits might include increased priahuc of

endorphins with a concomitant reduction in pain. Theey ralso be
indirect benefits from an increased perception of conbt counteracts
the sense of helplessness commonly observed in patedtshereby
restores their morale. (Exhibit 22)

Also in this definitive book on Chronic Fatigue Syndrométrier and Chandler note in
their article “Measuring Symptoms and Fatigue Severity”:

Physiological, immunological, neuroendocrine, and sleeg aiood
changes can all result from inactivity. In fact, pbgs changes can be
seen in normal volunteers after only a week of indgti There is also
evidence that mental inactivity can lead to symptoms siscthe metal
deficits seen in CFS. Other consequences of inactiviiide reduced
visual acuity and heat and cold intolerance. Again, magtis itself a
consequence of many illnesses, but its role in perpetutdtéhgondition
should also be consideredd.] (References omitted).

While addressing inactivity as a potential cause for soFe §ymptoms, this statement
primarily points out that inactivity, both physical an@mtal, can make CFS symptoms worse.
[CLAIMANT], like all CFS patients must be diligent merforming enough physical and mental
activity as their individual condition allows in order awoid a downward spiral of mental and
physical deconditioning.

Other articles attached in Exhibit 22 also demonstratdémefit that Chronic Fatigue
sufferers obtain from regular exercise. This is #yawhat [CLAIMANT] was doing when
[EMPLOYER] hired a private investigator to conduct survedamf [CLAIMANT]. He was
not doing anything out of the norm for Chronic Fatique p&gjemcluding driving. Rather,
[CLAIMANT] was following the recommendations of hiseating physician and acting in
accordance with the findings of accepted practice as danabed by the medical literature. The
inference arrived that by [EMPLOYER] in its terminaat notice is irrational and not supported
by current medical practice and literature.

Each of the physicians who have commented on this i$&we indicated that
[CLAIMANT]'s actions are not inconsistent with his GFand in fact either were recommended
to him to perform or are activities that he should be peifay. For instance, [PCP-CFS
EXPERT] states

Initially, at the onset of his illness, [CLAIMANT] wa@capable of
performing any physical activity for more than minimal pds of time
and then would be required to have periods of bed rest) pfiolonged.
The length of this bed rest depended upon the amount ofityact
[CLAIMANT] performed. Over time, [CLAIMANT] has lostweight,
approximately 40 pounds, and has sought to inject forms dfpigysical
activity within his capabilities into his daily routine. etbegan walking
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and performing light refereeing duties at a local yowtbkkitball league.
He informed me of his activities and | encouraged him taose as
regularly as his condition allowed but cautioned him toobverdue it
because that could exacerbate his symptoms and could causedical
condition to deteriorate further. He has kept me in@anof both his
progress and his setbacks in this area. In fact, publiskédal literature
on the effect of regular exercise for patients suféerfrom Chronic
Fatigue Syndrome indicates that it can be beneficiapédients although
it is not a cure for their medical condition. Vdl02, The American
Journal of Medicine, p. 357, Freeman, R. and KomaroffAfril 1997).

(Exhibit 1).

[PCP-CFS EXPERT] went on to address [CLAIMANT] slwateering as a referee in a
local youth basketball league, stating

He has also volunteered, on a limited basis, aseatdir of referees for the
youth basketball league. These volunteer activitieeageeapproximately
5 — 7 hours per week. While these volunteer activitieshafpful for his
overall medical condition, they are substantialgd demanding than his
management position at [EMPLOYER] or the other employtrpesitions
identified by [EMPLOYER], but are not an indicationafturrent ability
to work on either a part-time or full-time, regular andgoing basis.
Rather, his volunteerism is indicative of the typgeifson [CLAIMANT]
is. He has demonstrated a clear desire to improve higahedndition
throughout his course of treatment with me. He has heding to
participate in all suggested modes of treatment, includingneixte and
difficult treatment for Lyme’s disease. He hasrbddigent in complying
with medical advice in his attempts to regain his heglExhibit 1)

Likewise, [NATIONALLY RECOGNIZED CFS EXPERT] exprssd his opinion
regarding [CLAIMANT] volunteering as a basketball referand as a “director of referees.”
[NATIONALLY RECOGNIZED CFS EXPERT] stated

He has been able to referee some basketball games, rehjigires a fairly
limited output of energy. This is not inconsistent whitik illness, may
require “payback” in terms of a flare, and some plays@activity is
encouraged by physicians and the medical literature rafitial in CFS.
(Exhibit 3).

[NATIONALLY RECOGNIZED CFS EXPERT] went on

He has volunteered as the “director of referees” forshig's basketball
league in Virginia, which required about 5 to 7 hours of stde work per
week. This was divided up in small amounts of worlheday. Even then
he would make significant errors like sending three refete the same
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game. He primarily developed and promulgated work scesdwhich
work was done from home, at his leisure, over shoibgeof time daily.

Persons with CFS/ME can typically exert for shortgesias long as they
balance such activity with rest. The can also prptieely rest in order to
“store up energy” for exceptionally difficult or prolormyactivity. Over-
exertion will predictably trigger post-exertional ma&i which is an
exacerbation of symptoms and debilitating fatigue ¢hat last for hours to
weeks. (Id.).

Nothing in [NATIONALLY RECOGNIZED CFS EXPERT]'s rept indicates that this is
inconsistent with [CLAIMANT]'s CFS. In fact, [NATONALLY RECOGNIZED CFS EXPERT]
is fully supportive of [CLAIMANT]'’s efforts, so long ashdoes not over exert himself. Similarly,
[2007 NEUROPSYCHOLOGIST] concurred with this assesgnaglvising that [CLAIMANT] can
successfully engage in his volunteer work for the [YOUTHUBL so long as he is allowed to pace
himself appropriately. (Exhibit 5).

Clearly, based upon both the medical literaturetheadecommendations of his physicians,
[CLAIMANT]'s volunteer activities as a referee andir&ttor of referees” and other activities of
daily living such as driving, going to the store, andreattending a sedentary baseball event are
clearly within the limitations imposed by his variouaghosed conditions. These activities cannot
be rationally construed as rising to the level oflitgbbf being able to sustain a full time
employment circumstance, especially in a cognitivelfl@hging environment. The cognitive level
required to drive, even in the strictest statefribelow the cognitive level of functionality required
to work at the level the LTD plan calls for.

This is also true for all the other activities [CLAIMAINTS engaged in, which are
essentially basic living activities. These include cogkimadping his children, minor chores around
the farm such as feeding the horses, and even trAvéie claim file the case manager specifically
mentions this as a contradiction to his symptomdadt) disabled and handicapped people are able
to travel with appropriate planning and accommodatBxhibit 22 includes a document from the
websitewww.cfidsselfhelp.orgutlining steps persons with CFS should take in order to trael
[CLAIMANT] points out:

Travel isnot inconsistent with my symptoms or illness. idt'difficult’,
but not impossible or even ‘inconsistent’. | rest prioratad after a travel
day and | give myself plenty of time in case | havgritive boo-boos or
need to stop to rest. | travel only occasionally, aften see handicapped
or otherwise disabled people doing the same. (Exhibit 12).
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The Medical and Claims Review Conducted by [TPA] Was Qwsory and Incomplete In
Violation of Its Fiduciary Duties Imposed by ERISA .

[TPA] has breached its fiduciary duties under ERISA] awost likely, its internal rules
guidelines, protocol or other similar criterion in its adistration of [CLAIMANT]'s claim® This
began with its inappropriate contact of a claimath\gal representation and continues to the time
of this appeal in their refusal to turn over key docusémt are relevant to the claim.

[CLAIMANT] has been represented by this law firmcanhe first applied for Long Term
Disability in 2004. [INITIAL TPA] was careful not to commuate directly with [CLAIMANT]
and even had a page in the claim file with vergdafont indicating that there was to be “NO
DIRECT EMPLOYEE CONTACT; CONTACT ATTY” followed by s complete contact
information. (Exhibit 29). The necessary authorizatias in the file and available to the case
manager, unless the case manager either did not haveignored it. The former is further
indication that the claim file was not properly or yulansferred to [TPA] during the administrative
switch from [INITIAL TPA]. The latter of course woukimply be unethical.

8 A request to [TPA] for “copies of . . . [all] internalles, guidelines, protocol or other similar criterietied on in
denying [[CLAIMANTT's disability] claim” was made by couakon or about July 31, 2007 and renewed on
September 24, 2007. Counsel is still awaiting receipt setdecuments. However, it is inconceivable that such
policies would allow [TPA] to engage in the review of paurtigdical documentation and ignore substantial
evidence in reviewing a claim for ongoing disabilitybéts.

° [TPA] has continually been remiss in providing the doautatéon requested by counsel in a timely fashion and as
required to be produced by ERISA and its implementing régank Multiple requests for theomplete and

correct claim file have been made and it appears documentation from thef@ietim file has not yet been
produced. Also, despite the clear direction from U.S. Beyeant of Labor regulations requiring [TPA], as Claims
Administrator, to provide the plan documents since i¢dalpon those documents in reaching its decision to
terminate [CLAIMANT]’s benefits, 29 C.F.R. § 2560.503-1, N]Fgnored counsel’'s requests and refused to
provide such documents. Rather, [TPA] would only refer seuelsewhere for copies of the plan documents and
persisted in its wrongful conduct after counsel advised [TR#&]thewrong plan documentshad been produced.
Currently, [TPA] has failed to provide the internal mjletc. requested by counsel. [TPA]'s complete disredard o
its obligations to produce such documents under ERISAnta its pattern and practice of breaching its fiduciary
duties throughout the administration of [CLAIMANT]'’s afai
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CASE M ANAGER’SINAPPROPRIATE HANDLING OF THE CLAIM

In addition to her inappropriate contact with [CLAIMAN@hd other details of which will
be discussed further, the case manager mishandledasesfrom the very beginning. To begin
with, it is obvious by simple review that the claimefishe was dealing with was not in an
appropriate condition to be performing a responsibléysisson. The file was apparently scanned
in and put through an Optical Character Recognition (O@28)ess. OCR software processes the
scanned image, which is essentially a series of paetstranslates that into a recognized character.
This process has many inherent limitations, especratly documents that have been copied or
faxed, not fed cleanly through the machine, or handwritie this case, the resulting file the case
manager was working from was often full of mere snippktentences, and replete with entries of
TO CONVERT'. Inwhole, it is almost impossible tollbw many the documents which make up
the file, even if there is a relatively high conversrate on an individual document. No original
documents were included. We know this as fact as wieenbjected and requested the original
documents, the claim file indicates that [TPA] haddaquest them from [INITIAL TPA] (Exhibit
31) and a substantially larger claim file was produced.

[CLAIMANT]'s complete claim file goes back to 2004 amtludes a tremendous amount
of material, including almost all his primary physicenecords, numerous testing results
supporting the validity of his ‘alleged symptoms’, mgial application, internal [INITIAL TPA]
notes of previous reviews and surveillance reports,rdaachal [INITIAL TPA] physician reports.
This information should have been carefully evaluateénvinaking a reasoned assessment of
[CLAIMANT]'s disability status.

There are only two possibilities; either [TPA] did notgess this information or [TPA] did
not consider it in their determination. Either casdnappropriate and establishes a clear and
incontrovertible breach of [TPA]'s fiduciary duties ioged by ERISA. Further, [TPA]'s actions
under either possibility is a cause of great concegarding [TPA]'s intent concerning
[CLAIMANTT's claim for ongoing disability benefits.

Lacking legible documentation of [CLAIMANT]'s casédyet case manager relied solely on
information she gathered through internet searchesetinsurveillance activity, and ten months of
notes from [PCP-CFS EXPERT], [CLAIMANT]'s primary reaphysician. Both the acquisition
and analysis of each of these was seriously flawed.

Although | have already discussed in detail the volunie®ermation gathered via the
internet and the surveillance activity from the percsive of [CLAIMANT]’s iliness, they also need
to be examined from the perspective of how the claa® andled by [TPA].

The volunteer activity, which had been clearly notgdoa [CLAIMANT]'s initial
application for LTD, b) [PCP-CFS EXPERT]'s medicacoeds, and c) [2004 IME]'s IME
Neuropsychological Evaluation report, was discoverechbycase manager via an internet search
using [CLAIMANT]'s cell phone number. This informatiowas quickly supported by the
discovery of a list of responsibilities for the positidrat was posted online by another youth
recreation league. While it is totally appropriate tfeer case manager to ‘discover’ and evaluate
activities such as this, she clearly displayed hentntequickly terminating this claim by her lack
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of interest in obtaining a full understanding of theeleaf effort and types of skills required in
[CLAIMANT]'s performance of these activities. At nomte did the case manager contact
[CLAIMANT], his counsel, or anyone from [YOUTH CLUB] to stiuss these issues. It was
inexcusable to make such a serious determination withfulit &nd reasoned evaluation @f the
facts, not just the ones that are convenient to aedesintcome. The reality of [CLAIMANT]'s
participation, regardless of the praise an appreeienefactor of that activity has levied upon him,
are well documented to be a) inconsequential in tefrelative time and skill levels, b) therapeutic
for his condition, and c¢) recommended by both his adMPEOYER]'s medical professionals due
to the potentially worsening of his condition by not engaginguch activities. The case manager
made no effort whatsoever to obtain information such asvish is necessary for a thorough and
reasoned analysis of [CLAIMANT]'s volunteer activig it relates to his disabling condition. She
simply made invalid conclusions based on incomplet@ @isleading information. She then
provided this biased presentation to the “Physician Advidwt manager, and others involved in
the claim. For her to state “(t)this information addiitly rendered the degree of physical and
mental impairment that you report as not fully credibie] & represents further support of your
demonstrated ability to sustain work-like capacity both phllg and cognitively” is incredulous
given the shoddy investigation into this claim beforenbeating [CLAIMANT]'s benefits*°

The surveillance was equally mishandled. The clélenclearly shows that the case
manager not only did not even fully evaluate the suarel activities, but she failed miserably in
assessing them in context of [CLAIMANT]'s diagnoseddical conditions.. The claim file shows
that the case manager received a surveillance repd@L&IMANT]’s activities, but did not
receive the videos. In addition to not reviewing [CLAMT]’s activities herself, she relied solely
on the investigative notes. These notes were simplenstat of facts, there were no
representations regarding [CLAIMANT]'s apparent hedtils behavior, or anything else related to
his disability. Presumably this is because as a privatestigator he has no medical or
psychological qualifications to allow him to so. Nonetsglavithout viewing the video and armed
only with notes of minimal activity, the case managefidently stated that [CLAIMANT] showed
“no apparent limitation due to these severe allegegpsyms, however, when you were observed
on April 1, 2007, leaving your house midmorning and driving fromif&ai VA 55 miles to
Camden Yards stadium in Baltimore, MD, parking your vehatel attending a Baltimore
Orioles game.” It was simply impossible for herudge if there were any ‘apparent limitations’
or not from the evidence the claim file proves she Jiasted to. Furthermore, as
[CLAIMANT] points out, he faced substantial limitat®from his day:

To begin with, | rested the entire day before to heveugh energy for the
trip. The day after was spent recovering from the thipaddition, during

1% Counsel for [CLAIMANT] has been handling ERISA disakilinatters for more than 15 years and ineger
encountered a benefit termination that has been admedstesuch an arbitrary and capricious manner. Not only
did the case manager, “Physician Advisor” and “Job Accodation Specialist” fail to reviewost of

[CLAIMANT]'s medical records that had already been pded to [EMPLOYER], but then to question
[CLAIMANT]'s credibility based upon such an incompleteigav is absolutely intolerable. Had there not been th
requirement to exhaust administrative remedies under EREs#sel would have filed suit in the United States
District Court shortly after receiving the claimefiand learning of [TPA]'s transgressions. Furthet for the good
nature of [CLAIMANT], counsel would have immediatelyefil complaints with the United States Department of
Labor and Virginia Insurance Commission concerning [EMPER]'s specious conduct in this matter.
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the trip | got confused finding the parking lot, found a spahatevent to
sit and rest (often napping) while my son participatechen évent, and
upon returning that afternoon, went straight to bed é&ttsched email
exchange with my sister). (Exhibit 12).

[CLAIMANT]’s limitations are real and verifiable, @njust a small sampling of the
issues he faces on a daily basis. For the case mmatmadeave drawn her insupportable
conclusions based on such limited information is furthadence of her rush to a preconceived
conclusion.

Furthermore, as a nurse, the case manager should Velvated these activities in the
context of the diagnoses given to [CLAIMANT]. Thedacatly her background includes an
understanding of this process as well as the abilitydeareh issues such as those presented by
[CLAIMANT]'s claim. Extensive discussion concerning thenedical implications of
[CLAIMANT]'s activities during this surveillance as wedls true experts’ opinions on these
matters have been provided earlier in this letter. Allenuirmedical knowledge and literature is
at odds with the case manager’s evaluation of [CLAIMABI&ctivities with regards to Chronic
Fatigue Syndrome. Once again, as [NATIONALLY RECOGNIZEBES EXPERT] described it
“surveillance confirmed that he was inactive the day befpre-emptive rest) and inactive the
day after (post-exertional malaise).”

The claim file shows that the case manager at [INLTTAA], when confronted in 2006
with activities which appeared in ‘inconsistent’ with [CIMANT]'s condition took the
appropriate step of forwarding their concerns to [PCB-EXPERT] for his commentary and
opinion given that he is both a recognized expert in @orBatigue Syndrome and had been
[CLAIMANT]'s treating physician for over three yeaest that point. Although [PCP-CFS
EXPERT] did not have the opportunity to respond, for whateeason, this nonetheless
demonstrated good faith and appropriate handling of the .clalihe [TPA] case manager,
however, took no such similar and responsible action. i$Higrther evidence that she was not
interested in gathering all relevant opinion on the enatjust those which supported her
interests.

The level of information the case manager provided thelfPhysician Advisor” and the
“Job Accommodation Specialist” is astonishingly inadequat&ccording to the claim file, the
“Physician Advisor” was limited to the following informau:

o Statement and medical file provided by [PCP-CFS EXPERWgdical file
requested by [EMPLOYER], and provided by [PCP-CFS EXPER®§ for
the ‘review period’ of June 2006-April 2007. These were primaoutine
office visits as he evaluated antibiotic therapy on g@kbyme disease.

o Request to Dr. [TPA PHYSICIAN ADVISOR] referred to a 2004 report,
however this was not in the file provided by [EMPLOYER]undersigned
counsel when the record was requested.

o Information and subjective conclusions on [CLAIMANT]solunteer
activities.
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o Surveillance report and subjective conclusions on [CLANAs
surveillance.

Substantial information wasot provided to the “Physician Advisor” for his review and
opinion regarding [CLAIMANT]'s medical and cognitive cordits and his ability to return to
work. Among the highly relevant evidence already in tharcfile but not given to [TPA
PHYSICIAN ADVISOR] include:

o At least three Neurocognitive Evaluations, including 2 #&ll of which
were very detailed in their evaluations of [CLAIMANT]'€ognitive
functioning and clearly stating his inability to performaimvork environment.

o 2003 MSLT ruling out narcolepsy but diagnosing ‘Excessive Daytime
Sleepiness”.

o 2004 Functional Capacity Evaluation stating “Unpredictabdityhe patient’s
heart rate and blood pressure response to activity, whegtentary or active
affects his endurance, his ability to complete tasks,handbility to perform
consistently to a significant extent. This will undtadly have serious impact
on his ability to return to competitive employment.”

o Positive 2003 Tilt-Table test in which [CLAIMANT] faintedetween 4-5
minutes.

o Notes of extensive testing from 2002-2006 from a variety dafiajists

This is an enormous amount of information and its ommssannot be justified in any
reasoned analysis of the case. It is not possiblehbaPhysician Advisor” saw any of these
necessary medical and vocational records in any lefpibrleat as they were not in the file |
initially requested after [CLAIMANT]'’s termination anchly in the claims administrator’s
possession after we requested full file, which was thgoested from by the case manager from
[INITIAL TPA] (Exhibit 31).

Information provided to the “Job Accommodation Specialigd’s even more anemic:

o Summary of Physician Advisor’s deficient review thatitience in the file is
consistent with EE’s ability to perform sedentary wadivity; cognitive
impairments are not objectively supported.”

o “General job description for Director of Refereesha youth club level” and
information on award received for volunteer activitiWe have shown this
‘lob description’ to be completely unrelated to [CLAIMANs actual
volunteer activities.

o “Gainful wage as $nn.nn per hour in a 40-hour workweek.”

Once again, and unlike the responsible manner [INITIAL TRa#ndled the Transferable
Skills Assessment, the case manager failed to provide mhyrmation regarding
[CLAIMANT]'s documented cognitive difficulties. This teersight” is inexcusable and amounts
to a clear breach of [TPA]'s fiduciary duty under ERISA.



[EMPLOYER] [DISABILITY] Quality Review Unit
September, 2007
Page 53 of 63

Other issues which raise significant concern with thsecmanager’'s handling of
[CLAIMANT]'’s claim include her handling of his request fpfan guidelines regarding travel,
her intentional misdirection of the request for his ptation of an Activities of Daily Living
request, her deception regarding the surveillance, and héinwed insistence to discuss the
claim decision with him even after [CLAIMANT] madectear to her that he was represented by
counsel and that counsel’s release was in the clém fi

In early February, 2007, [CLAIMANT] received a nevitde reminding anyone on LTD of
the need to notify their case manager of any planned aasi¢hat such travel required approval by
[EMPLOYER] IDSC in advance. This was totally contréoy[CLAIMANT]'s understanding of
the Plan so on February 13, 2007 he inquired about tusreenent. According to the claim file
entries, three days later, the case manager caittchtBbrmed [CLAIMANT] that “l reviewed his
LTD plan document and SPD and could not find anything indigatiat he could not travel.”
Approximately a week later, on February 22, case manadex tiview of the plans and noted
“as it pertains to this EE — EE is TCVTDIPLD50 — he woutddovered under the DIP Plan.”
She then called [CLAIMANT] to inform him “when we lasipoke | gave him incorrect
information — after addtl investigation, it has been comgd that he falls under the DIP plan
(NIN 78-7281)” and yes, this Plan does have a provision indic#tat he cannot travel without
the permission of CM. According to the claim file, March 8, the case manager entered “****
Reviewed plan with Team Lead ****” and the “** EE IS NOT CORED UNDER DIP, BUT
UNDER LTD PLAN FOR MANAGEMENT EMPLOYEES". That sanday, [CLAIMANT]
called to inform case manager that he reviewed his LHD phd confirmed that there was no
mention of travel notification. Case manager corgdnthat she had given him incorrect
information in the February 22call and that he is not on the DIP plan. She notéold EE I'd
send him written confirmation of the plan under whichsheovered — not a problem”. Despite
her promise to send a [CLAIMANT] a letter confirming te&atus of his plan, one did not
materialize and [CLAIMANT] called back on both March 2fdaMarch 22. The case manager
returned his call on March 22 and left him a voice m&driming him that that they had been
discussing the situation with her manager and “was hattdgddtl checking will be needed”. An
entry in the file later that day stated “FU on tratefrom EE next week”. It was not for another
week and a half, on April 7, 2007 that case manager finRigviewed EE’s Itr with LTD Mgr,
EE’s request for written confirmation of the Plan undéicl he is covered. Per Mgr, ok to
provide confirmation in writing to EE that he is coverediemthe T-Mgmt Plan.” On April 9
she received final approval from the “BUM”, presumably Business Unit Manager, to inform
[CLAIMANT] in writing of the travel notification requements.

This is an incredible amount of time simply to verify ahiplan [CLAIMANT] is
covered under. [INITIAL TPA] was aware of it continuuduring their management of his
claim, and presumably it is one of the first things, nglowith validation of attorney
representation, that a case manager should famdidmezself with. That it took almost two
months, from February 13 to April 9, to confirm and comroate with [CLAIMANT] exactly
which plan they believed he was covered under is inektes

Perhaps the most obvious example of the case managengerést in giving
[CLAIMANT] a full and fair evaluation is her handlingf the request for his completion of the
“Activities of Daily Living” (ADL) questionnaire requick by [TPA] in their review of the case. As
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he had not received confirmation of travel notice irequents, [CLAIMANT] had sent [TPA] a
letter notifying them of travel to see his familyNiorth Carolina for two weeks beginning April 16.
In a phone call with the case manager on April 4a@zimented in the claim file, [CLAIMANT]
informed her that the trip would be extended an additiae&k in order to see a physician in the
area. This would put his trip out until at least M&ay On April 18, two days after she knew
[CLAIMANT]'’s trip commenced, the case manager sentABd to his home address, knowing
he would not be there for almost three weeks. Haimcfile entry noted “I req to EE for
completion of ADL/Voc Qx, reply req’d by 5/8/07” That daghe also sent a request via fax to
[PCP-CFS EXPERT] for his records. Despite the faat she was able to contact [PCP-CFS
EXPERT]'s office twice (April 19 and April 25), not oncéldhe follow up with [CLAIMANT]

or myself to confirm that he had received it and reminu bif its due date of May 8.
[CLAIMANT] had provided her with his contact information North Carolina. On May 9,
absent any input from [CLAIMANT], the case manager chllem to inform him that his
benefits were terminated. [CLAIMANT] protested that stw¢ discuss this with him but with
me, his attorney. She insisted that in order to dothee would need to be a release in the file,
further indication that she did not have the necgsskim file to perform her role as case
manager in a responsible manner.

The case manager was even incapable of correctly dotimgdacts, for example, she
notes that [CLAIMANT] was taking Lunesta for insomni&he fact is, [CLAIMANT] does not
have insomnia, has never complained of it, and it isrmettioned anywhere in the medical
records or any other document provided to [EMPLOYER§oinnia was not the medical reason
for his Lunesta prescription. While irrelevant to afiyne medical or legal issues relating to his
claim, this does however illustrate the case managesigensity to make statements which have
no basis in fact and can thus only be the product of camfuber imagination, or poor analysis;
none of which are acceptable under any circumstandeis. isTjust one of many such examples.
The claim file is replete with errors and omissiomssrepresentations and mischaracterizations,
and inflammatory comments clearly indicating the casmager’s intent relative to this claim
and the ultimate outcome of [CLAIMANT]'’s disability befits. It is not a surprise to find in it’s
advertising for this position of case manager, [TPA]Jestdhe position requiregExcellent oral
and written communication skills”, Excellent interpersonal skills”, Excellent negotiation
skills”, “Strong organizational skills”, yet [TPA] requires merel\G6od analytical and
interpretive skills”. These are the posted requireméntshe Case Manager, Case Manager I,
and Case Manager Il positions specifically for [EMPYER] as the client (Exhibit 30) While
we are not sure that even this lowered standard wabyriis case manager, it is interesting
where [TPA] has placed it’s priorities in case mandugeng.

In the case manager’s defense, we note with intdrestnusual timestamps and activity
in the claim file including as late as almost 11PM and weekeeetings. It is entirely possible
that [TPA] has overextended and overburdened their caseger's workload and they are
unable to perform competent levels of analysis. Combin¢éd WPA|'s rumored policy of

Y Furthermore, given the controlling direction in therldile that there should be no contact directly with
[CLAIMANT] but only with his counsel, it is inexplicablehy the case manager failed to send the ADL to cdunse
as [INITIAL TPA] had done previously. A more skepticatgon may conclude that [TPA] had pre-designed plans
to terminate [CLAIMANT]’s LTD benefits as soon as pitbe and therefore did not bother to waste the torfally
review his claim file. At the present time, couns#l refrain from drawing any conclusions.
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giving bonuses for terminating claims, it is easy to Bew the case manager might have
performed in a manner wholly inconsistent with her ERI8posed fiduciary obligations.

THE PHYSICIAN ADVISOR’'SREVIEW OF [CLAIMANT] sCLAIM WAS INADEQUATE

The cursory nature of the physician’s review for ancltiis complex is simply inexcusable,
regardless of the fact that the case manager prosiged a limited amount of information. The
claim file timestamps show the physician, Dr. Davitlinbkamp, had the case in his possession for
only a matter of hours during which he performed andish@nted his evaluation.

In his very brief report, Dr. Hinkamp, referring toweilance of [CLAIMANT] driving and
to volunteer activities, definitely stated “These adf@igitare inconsistent with an inability to
participate in sedentary activities in the workplace.”ddiionally he noted that “There are
insufficient objective medical findings to support arbility to perform sedentary activities during
the review period 5/1/07-ongoing.” We have cleagtablished in this letter that both these
assertions are a significant departure from the.truth

There are significant issues with the manner in wbhichHinkamp performed his review,
these include, but are not limited to:

o His failure to review the entire medical file and tokdbeyond basic “routine
follow-up” office visit notes.

o His failure to discuss the 2005 IME Neuropsychological Exaloandicating
significant cognitive issues.

o His blind acceptance of the case manager’'s subjectind, iacorrect,
conclusions of both surveillance and volunteer aawit

o His lack of reference to the 2004 Functional Capacity Evialuat

o He missed and misinterpreted information in [PCP-CFS BXRE records,
for example, did not note the variability of [CLAIMANTY' blood pressure
from laying to standing over the course of the ‘reviewqek notes indicating
continued ANS dysfunction.

o He spent only a few hours (at most) on this highly compése and failed to
review years of evidence.

o The case manager clearly pointed out that during theidlance “2 out of the
3 days EE did not leave his residence; however, on Sund®@74HE was
observed to drive approx 57 miles across state lines fimBee, MD to
attend a baseball game. No other activity of signifieamas obtained during
the other two days of surveillance.” Dr. Hinkamp appédyefailed to
recognize that apparently two out of three days [CLAIMANvas too ill to
leave the house. Possibly he thought that the cognitidepaysical skills
required to go “across state lines” was somehow inhde&af the ability to
hold down a full time technical managerial position.
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o His very superficial analysis and commentary with alisty no reference to
[CLAIMANT]'s level of cognitive functioning or his documesd fatigue
levels.

o He has no apparent expertise in Chronic Fatigue Syndronmb@mndances of
its debilitating conditions. This is evidenced by his omentary and
acceptance of minimal information, mostly irrelevantHis published
background includes no activities related to CFS in any way.

o He made no effort to contact [PCP-CFS EXPERT] or otbesulting experts
for further clarification.

In short, the “Physician Advisor” reviewed a minimalamt of medical records, made
no effort to conduct any further inquiry or investigatiand blindly accepted the case manager’s
unsupported conclusions without question. Certainly tmetghe type of “full and fair review”
of a claim that Congress envisioned when it drafted ERISA

It is interesting to note Dr. Hinkamp’s substantial ekpe in “Health in the Arts” and his
active participation in orchestras and other artsedlarganizations. However, it is also noted
that Dr. Hinkamp not only has no published works relating AIMANT]'s debilitating
conditions, they are not at all mentioned in any wagny of his website presence (Exhibit 28)
or related papers. It will also be interesting to @v&er his compensation arrangements with
[TPA] and what medical expertise he does possess.

Perhaps had Dr. Hinkamp consulted with his colleague atttreersity of lllinois at
Chicago, Dr. Renee Taylor, where they are on facolgpether, his feedback to [EMPLOYER]
would not only have been more thoughtful and reasonedglitrhave actually generated a valid
report.

In addition to being on the Advisory Editorial Board bétJournal of Chronic Fatigue
Syndrome (CFS), Dr. Hinkamp’s colleague, Dr. Taylog imember of American Psychological
Association, American Association for Chronic Fatig&ndrome, and the American
Occupational Therapy Association. Dr. Taylor has pbbtisdozens of highly regarded research
papers and published many books on CFS and has been awaildets rofl dollars in research
grants by National Institutes of Health (NIH) and otbgganizations specifically to expand the
scientific understanding of CFS.

If Dr. Hinkamp truly wanted to understand what he perceigsd‘inconsistencies’
between [CLAIMANT]'s activities, the severity of hislleged symptoms’, and the comments
and analysis of the treating and evaluating physidiaatsactually examined [CLAIMANT] and
understand this iliness, he should have consulted hisagakés vast knowledge base. At the
very least, Dr. Hinkamp should have referred to Dr.ldréy book “A Clinician’s Guide to
Controversial lllnesses: Chronic Fatigue Syndrome, Fibromyalgia, Malti@hemical
Sensitivities

In particular, Dr. Hinkamp notes that [CLAIMANT]'s diihg and volunteer activities are
inconsistent with the severity of the symptoms beingplamed of. Yet, on theery first page
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of her book, Dr. Taylor notes that “Professionalsrkirtg on behalf of individuals with CFS,

FMS, and MCS should be aware of a number of sharetenak facing individuals with these
conditions...[including] High variability of symptoms and impaents. These illnesses exhibit
enormous fluctuations in symptom severity and level of impant between and within

individuals” (Exhibit 22).

Dr. Taylor goes on to state thdhe enormous variation in symptom severity that can
allow patients to be relatively functional for brietervals yet severely impaired is very difficult
for others to comprehend. Rather than viewing these fliilehisaas a manifestation of a highly
unpredictable and poorly understood condition, observezsnaore likely to believe that
disability and functionality are voluntary choicesdeay the patierit (Id.).

In and of themselves, these understandings by memberse afotinmunity actually
familiar with CFS goes a long way in explaining why obseovs made by unqualified
investigators and grainy video of [CLAIMANT] performing bagiaictions of life are in faaghot
inconsistent with his severely debilitating fatigue and cognproblems. A vast majority of the
time he was under surveillance, [CLAIMANT] did no&le his house. He attempted to perform
the activities he was able to when he was able torebled a great deal of the rest of the time.
The claim file shows that Dr. Hinkamp did not even egwithese videos. In fact, he couldn’t
have viewed them had he wished to do so since [TPAJneas possession of the videos at the
time of his review.

The roads and stores are full of people that are capmdbtavigating traffic but not
capable of performing cognitively in a technical/managerialtipos To assume that just
because [CLAIMANT] drives as he feels he is able tomaway proves, suggests, or even
implies that he is able to perform on a sustainable drables basis at the cognitive level his
plan calls for.

In addition, in the Spring 2004 issue of the CFIDS Chronble Taylor addresses the
very need [CLAIMANT] has in his performing what voluntegork he could as his illness
would allow. In that article she stateBetause CFIDS is a chronic condition, it puts stress on
everyone involved, not just the patient. The most common form of asgerd the anger that
emerges from disappointment and losses associated with interpersonahsiigis.” She goes
on to note‘anger turned inward is one of the most undesirable and dangerous forms of anger
because it is so closely tied to self-worth and identity. Whea agatient who is demoralized,
anxious, sad, apathetic or hopeless about recovery, | usually find that teetpsitexperiencing
a great deal of internalized anger(Exhibit 22)

It is well established in the medical and psychologioahmunities, and has been already
discussed at length, that not keeping one’s body and minck detds to atrophy, depression,
and other problems that not only inhibit improvement, butrdmrie to physical and mental
deconditioning, making the patient worse. Certainly Dr. Himkadoes not dispute this. If he
does, he would be the only medical professional we haer able to identify on record as doing
so. [CLAIMANT] needed to contribute in a meaningfulyv® his community as much for
therapeutic reasons as anything. That he saved his eheoggtout the week to perform five
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to ten hours per week of volunteer work on a sporadis Imsot only not ‘inconsistent’ with his
complaints, it is medically advised.

Finally, Dr. Taylor points out very clearly thatChronic Fatigue syndrome has been
recognized as a disability by Social Security, and confiragea legitimate clinical entity by the
U.S. Centers for Disease Control and Prevention. éMaus results from biomedical studies
have also confirmed its medical legitimacy and sigaiie as a public health concérn.

We hope in the future that Dr. Hinkamp, when evaluatirsggdhat are outside his area
of “Health in the Arts” expertise, he will perform last rudimentary research on the illness,
particularly when a nationally recognized researchegxm the field is only an internal phone
extension away. Claimants need such minimal effdSA demands it — and more.

The medical review conducted for [TPA] was wholly defitiand invalid. It should be
given absolutely no weight at all in the determinab6fCLAIMANT]’s disability status.

[EMPLOYER] should be aware of cases in the fedaralit governing [CLAIMANT]'s
ERISA claim, such aBunbar v. Orbital Sciences CorporatioB65 F. Supp. 2d. 572 (D. Md.
2003) In this verynalogous casdheé court held that the insurer could not ignore the opsof
the treating physicians on a condition that could bebtirgawhile relying solely on their own
consultant's opinion that the claimant was not disafled.treating physicians' opinions were
supported by diagnostic objective neuropsychological teathad been performed on the
claimant concerning his alleged cognitive impairments.

Of even greater consideration by [EMPLOYER] shouldShg v. UNUM Life Insurance
Co., 390 F. 3d 301 (4th Cir. 2004). $tupsupra there was a conflict between the treating
physician and an in-house physician for UNUM as to whieth@ot the claimant was still
disabled under the terms of the long-term disability golidudge Motz held that an insurer such
as UNUM had failed to adhere to the substantiality req@rery arbitrarily disregarding Stup's
reliable evidence including the opinion of her treating phasicielying instead on ambiguous
and insubstantial evidence favoring UNUM's own econ@®itinterest. It is thus UNUM not
Stup, that has failed to follow an instruction of theréCourt, i.ethat "plan administrators
may not arbitrarily refuse to credit a claimant's reliable evidence including the opinions of
the treating physician. (Emphasis added).In Stup, unlike Nord, the only evidence to refute
the opinions of the treating physician was a functioaphcity evaluation that was ambiguous in
terms of whether or not the claimant was capable obpanhg sedentary work.

In [CLAIMANT]'s case, Dr. Hinkamp relied on “ambiguous am$ubstantial evidence”
consisting of an inappropriate and invalid list of resporigésl and surveillance which (a)
showed nothing beyond the normal limits of someone WEs and (b) was incomplete and
missed reporting several relevant limitations. Add#iby, Dr. Hinkamp apparently ignored the
independent medical evaluations and conclusions from th@sPp@evious administrator and
failed to consider [CLAIMANT]’'s complete medical catidn, both physical and cognitive, by
failing to review more than 3 years of medical records.
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THE TRANSFERABLE KILLS ASSESSMENTWAS BASED ONMINIMAL DATA

The Job Accommodation Specialist failed to consider [[BLANT]'s cognitive condition
and its impact on any potential positidAs.By way of comparison with effective practice, her
[INITIAL TPA] counterpart was diligent during her 2006 ahsferable Skills Assessment in
attempting to fully understand [CLAIMANT]'s condition, phgal and cognitive, so a reasoned
determination for employability could be made. Aftescdssing the case with [INITIAL TPA]'s
consulting Neuropsychologist, it was noted that due to “anatkentification of specific cognitive
restrictions and limitations, VRC is unable to idntgainful occupations for which he
[[CLAIMANT]] would be qualified.”?

Conversely, a thorough review of all aspects of [CLAIMAN condition was performed at
the National Rehabilitation Hospital by their Vocatibn&ehabilitation Coordinator,
[VOCATIONAL EXPERT], M.Ed., CRC. [VOCATIONAL EXPER] had access to all records
and evaluated all Neuropsychological Evaluations, Physicieeports, Surveillance Reports,
[TPA]'s termination rationale, [YOUTH CLUB] volunteanformation, and affidavits of many
interested parties. As a result of extensive evaluafiyOCATIONAL EXPERT]'s very
comprehensive seven page report concluded:

As a VR counselor, my job is to focus on a person’slues strengths and
abilities and then assist them in determining feasiblat@eal goals and
return to work. It is the exception to find that retgonwork is not an
attainable goal, especially for someone like [CLAIMANWho has a
college degree and management experience. Based upon oéadthe
information listed above, return to work is not a felesgoal. The
standard must be applied is the ability to return to wodkny occupation
with a comparable gainful wage. Due to the established oognit
limitations as noted throughout this report, he is unablpetrform in ay
job that requires planning, dealing with people, and making judignaeal
decisions. In addition, he is unable to perform in @k in a consistent,
reliable or sustained level. (Exhibit 23)

In addition to this formal evaluation, [EXECUTIVE RECRWER], an executive technical
recruiter who has known [CLAIMANT] for almost 25 yearstiges in his attached affidavit that:

His [[CLAIMANT]'s] illness has significantly and notiably
affected his ability to perform at this level any longeHis
decreased mental processing speed and memory, along with his
obvious fatigue would make it impossible to place [CLAINTH

in a position at this time. (Exhibit 17)

12 |n fact, the Job Accommodation Specialist faileditmify the requirements of the three positions it is coeténd
[CLAIMANT] can perform. Of course, had she set outréguirements of these positions, it would have been
abundantly clear that [CLAIMANT] was incapable of penfiang the requirements of any of these positions.

3 There is not a single piece of evidence in the claientiiat remotely suggests any improvement in
[CLAIMANT]'s cognitive condition that would explain the chgain his vocational capability as determined by
[TPA] in 2007.
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[EXECUTIVE RECRUITER] goes on to describe in deta@ tiealities of the current IT
market and the types of positions [EMPLOYER] proposad[€LAIMANT]. [EXECUTIVE
RECRUITER] concludes:

Quite frankly, it would not be ethical for me or anyosse to
attempt to place [CLAIMANT] with a client, especiallin
positions proposed by [EMPLOYER], given what is knowmj &
have observed, to be his medical and technological ¢condit

(1d.).

| am sure you will agree that a thorough and comp¥erocational assessment will lead
any reasonable Vocational Counselor to the conclusiorf@h#&tIMANT] is simply unable to be
placed in any position requiring either high levels of dobgmifunctioning or sustainable levels of
commitment.

[TPA]'S POSITION THAT THERE IS NO OBJECTIVE MEDICAL EVIDENCE IS NOT
ONLY INCORRECT, IT IS TOTALLY IRRELEVANT

In its May 11, 2007 letter advising [CLAIMANT] of its de@si to terminate his long
term disability benefits, [TPA] and its “Physician Ader” repeatedly make reference to the lack
of objective medical evidence to support [CLAIMANT]'s onggientitlement to benefits.

However, [TPA]'s position regarding Objective Medical &mce is totally irrelevant.
As noted previously, there is no objective medical testonfirm the diagnosis of Chronic
Fatigue Syndrome. Rather, the diagnosis is arrivelohs¢d upon the presence of numerous
symptoms and the lack of any other medical reasorsdch symptoms. As has been fully
demonstrated previously, [CLAIMANT] meets the diagnostiteria established by the Centers
for Disease Control and the medical community ford@ior Fatigue Syndrome. Thus, there are
no objective medical test results that can be predaatf'PA] to ‘prove’ [CLAIMANT] suffers
from Chronic Fatigue Syndrome. If there were no suchctitae medical evidence, there is no
basis to dispute that [CLAIMANT] suffers from Chronictigae Syndrome and that its effects
have been so debilitating to him that he has been utablerk since May 2003 and has been
receiving benefits since that time.

The [EMPLOYER] LTD Plan does not require “objectiveVidence and in fact,
[CLAIMANT]'s disabling medical condition, Chronic Fatigu&yndrome, is universally
acknowledged by the medical communitgt to have objective medical findings. Thus, [TPA]
is requiring [CLAIMANT] to provide medical evidence that) (s not required by the long term
disability plan, and (b) that is impossible to provideiasersally acknowledged by the general
medical community. As a result, [EMPLOYER]'s impasit of additional terms and
requirements thatannot be providedunder current medical science is a breach of its fyci
duty under ERISAMitchell v. Eastman Kodald13 F.3d 433 (3Cir. 1997).

Beyond the above, the undisputed medical evidenaeaoird clearly demonstrates the
presence obther objective medical evidence that supports the both thgnasas of Chronic
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Fatigue Syndrome and the severity of [CLAIMANT]'s difiag conditions. This evidence
includes, but is not limited to

o Five Neuropsychological Evaluations — 2007, 2005, 2004 (2), & 2003
o Two Tilt Table Tests — 2003 & 2007

o Functional Capacity Evaluation — 2004 (Exhibit 32)

o Cardiopulmonary Stress Test — 2007 (Exhibit 3B)

o MSLT — 2003 (Exhibit 33)

Further summation of these, including performing physicilify and comments can
be found in Exhibit 24. All this evidence does not ‘prove. AIMANT] suffers from Chronic
Fatigue Syndrome, as there is no such ‘proof’ availableeidical science today. This evidence,
however, does prove beyond any doubt, reasonable or osketivat [CLAIMANT] does suffer
from a constellation of symptoms to such a degree heais unable to sustain full time
employment of any sort.

The medical experts that have evaluated this evidensibsets thereof, are outlined in
Exhibit 25. In summary, the experts supporting the seveftyCoAIMANT]'s ‘alleged
symptoms’ and his inability to sustain meaningful employnmeitides:

o Two widely recognized experts in Chronic Fatigue Syndrdoa#) of whom
have extensively evaluated [CLAIMANT], one over the pérof four years,
One of these is also it should be noted that the twawf the American
Academy of Disability Evaluating Physiciar®osition Paper on Chronic
Fatigue Syndrome

o Seven Neuropsychologists, including
= Four who have personally tested [CLAIMANT], two of whom
were under contract to [EMPLOYER],
= Two internal [EMPLOYER] consulting Neuropsychologists
= One nationally renowned researcher on the cognitive and
behavioral aspects of chronic pain and persistent fatigue

o Two Vocational Rehabilitation experts, including one rkimg for
[EMPLOYER].

In addition to establishing the disabling nature of [CLAIMAR¢ condition, those
experts that have been involved since the terminatiofCbAIMANT]'s benefits have all
testified that his volunteer and other activities ar&o way ‘inconsistent’ with the severity of
his condition and in fact are recommended to preventhdurtmental and physical
deconditioning.
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Experts not supporting the severity of [CLAIMANT]’s faged symptoms’ and his
inability to sustain meaningful employment includes:

o Two Occupational Medicine specialists, one of whom ¢walgt a small subset
of relevant information and spent only a few hours onctiee, and the other
who had the audacity to refer to looking under the hoalaar for a moment
as “performing car maintenance” and comparing the abdityuy donuts and
gas as evidence that [CLAIMANT] is capable of performingognitively
challenging full time position.

o One “Job Accommodation Specialist” who was primary dinde was
“[CLAIMANT] is capable of sedentary work” and was givam further
information regarding [CLAIMANT]’s cognitive disfunctrality.

There is no evidence whatsoever to indicate theseOwanpational Medicine physicians
followed the guidelines of the American Academy of Diggbivaluating Physicians (AADEP)
or those outlined in the American Medical Associati@nides to the Evaluation of Permanent
Impairment (“AMA Guides”) as they relate to Chronicifae Syndrome.

CONCLUSION

The overwhelming evidence of record demonstrates|[@aAIMANT] has a “disability”
under the [EMPLOYER] Long Term Disability Plan andeistitled to the reinstatement of his
benefits. [CLAIMANT] has met the criteria requiredden the Plan for the receipt of benefits. He
has been at all times under the regular care of a doek®thas demonstrated the onset date of his
disabilty and its cause (i.e., Chronic Fatigue Syndro Neurally Mediated Hypotension,
Hypersomnia, sleep disorder, cognitive dysfunction, andr ayraptoms that interfere with his
ability to maintain a set schedule or perform the dutiesmployment for which he is reasonably
qualified). The reports of four Clinical Psychologiststablish the numerous cognitive
deficiencies from which he suffers. The evidence aiswvs, despite [EMPLOYER]'s inference
to the contrary, the volunteer and physical activitieg [CLAIMANT] performs are consistent
with the activity levels of other Chronic Fatigue Syde patients and does not establish that he
has recovered from his disability. Rather, it is evigethat he is following the advice of his
physicians to engage in reasonable physical and mentatyatiit the beneficial nature of this
activity is not a cure, and does not lead to the imaticonclusion that he can engage in full time
employment as [EMPLOYER] has determined.

Apart from the overwhelming objective medical evidgnextensive and comprehensive
evaluation and assessment of numerous experts spagial [CLAIMANT]'s condition, and
definitive medical literaturefor [EMPLOYER] to uphold the termination of [CLAIMANT] 's
benefits, it will be contradicting four of its own ®ntracted Medical Experts and one of its own
Vocational Experts. Under such circumstances ERISAaks not allow a claims administrator
to “cherry pick’ the evidence, accepting only evidencehiat supports its financial interests
while at the same time completely disregarding the oygowering evidence of record that fully
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supports a participant’s claim. If [ EMPLOYER] takes this route, it will have clearly violated
its fiduciary obligations under ERISA.

The decision to terminate [CLAIMANT]’s long term diskty benefits must be reversed
and [CLAIMANT] should be determined to be “disabled” untiez terms of the [EMPLOYER]
Long Term Disability Plan. [CLAIMANT]'s long termisability benefits should be reinstated from
the date of termination and he should be placed on guatystatus for ongoing long term disability
benefits. [CLAIMANT] and | look forward to receipt obyr correspondence agreeing that he is
entitled to both past due long term disability beneiits ongoing disability benefits.

Thank you for your attention to this matter.

Very truly yours,

[ATTORNEY'S FIRM], P.C.

[ATTORNEY]

cc:  [CLAIMANT]



